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The education program of the Center is university-wide, cutting across 
departmentalized academic disciplines to provide comprehensive training in 
transportation. Undergraduate and graduate programs are designed to feed into 
industry and government men thoroughly grounded in the problems of trans- 
portation as a function of the national economy, as well as men well equipped 
to handle particular jobs in transportation. 


A program of intensive short courses, designed to meet the requirements 
of personnel already in positions of responsibility in industry and government, 
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planned to provide tools, techniques, and procedures for dealing with critical 
existing problems of the industry, a broader grasp of transportation as a whole, 
and appreciation of transportation’s continuing vital role in the national and 
world economies. 


The research program of the Center, drawing upon the best talent avail- 
able in the country, in addition to the faculties of Northwestern University, is 
directed toward the solution of broad and long-range problems of the transpor- 
tation industry. In general, specific research projects are undertaken selectively 
on the basis of their potential contribution to the basic, long-range program. 

In research, as in education, the program of the Transportation Center 
cuts across the conventional limitations of the various academic disciplines, and 
applies an approach drawing upon whatever disciplines are appropriate to the 
problems at hand. 

The Center is developing a transportation library planned to become the 
outstanding research and reference library in the field. 

Augmenting its program of education, research, and service to the trans- 
portation industry, the Center will publish research reports and significant pro- 
fessional papers, professional journals in the transportation field, and a textbook 
program designed to embody organized professional knowledge in transportation 
of the highest quality. 


For detailed information, write to Director of Information Services, The 
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THE BRITISH GOVERNMENT AND 
OVERSEAS AIRLINES, 1918-1939, 
A FAILURE OF LAISSEZ-FAIRE' 


By Rosin D. S. HiGHAM 


University of North Carolina 


haan failure of the British government to grasp the fundamentals 
of air transport in the period 1918-1939 led directly to the creation 
of the British Overseas Airways Corporation. B.O.A.C. is symbolic 
recognition that the Churchillian decree of 1920 (that civil aviation 
must fly by itself without government support?) was wrong. Civil 
airlines cannot operate unaided in the face of subsidized international 
competition however much the politicians want them to do so. Unfor- 
tunately Britain’s awareness of the realities of commercial aviation, 
brought on by Hitler, came too late to prevent American monopoliza- 
tion of the airliner market. Even the British themselves, despite some 
notable designs, have been compelled to “buy American.” 

British power was based upon maritime and financial control of 
world commerce, but this advantage was destroyed in the first two 
decades of this century. 

The First World War indicated the aeroplane’s tremendous future 
potentialities. In recognition of these, the British government estab- 
lished in 1917 the Civil Aerial Transport Committee to investigate 
and report on a peacetime program. Their Report Cd. 9218 was based 
on maritime experience as aeronautical data was lacking. In this 
respect its ideas were sound legally and commercially, but not strate- 
gically. 

As early as 1910 the Germans rightly grasped the fact that the aero- 
plane would cause a shift in the strategic importance of Britain and 
Germany. The British did not see that what had been a position of 
strength in naval affairs would be one of weakness in aeronautics. Thus 
they failed to agree to German proposals for freedom of the skies, 
preferring instead their naval-inspired concept of sovereignty. Thus, 
when their views were incorporated into international law in 1919, 





1 This article is based on my doctoral dissertation, Harvard University, 1957. 
2126 H.C. Deb. 5. s., 1622, 11 March 1920. 
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they provided Germany with the means for denying British companies 
the use of the shortest route to Bagdad. 

The International Convention for Aerial Navigation (I.C.A.N.) 
was one of the more awkward of the many barriers erected by the 
Peace Conference. Not only was the British position as laid out in 
Cd. 9218, adopted, but also numerous countries were excluded com- 
pletely. Germany was placed in a particularly obnoxious and obstruc- 
tive position. The net results of this “sovereignty of the skies” policy 
for the British were unexpected and unfortunate. The Instone Air 
Line, an offshoot of the colliery company, and Imperial Airways, its 
successor, were denied a line from Cologne to Prague; this scotched 
plans for a London-Constantinople-Bagdad-Karachi route. British air- 
liners were prohibited from crossing the Franco-Italian border until 
1934. Basra-Karachi services were delayed from 1927 to 1929 and forced 
to relocate in 1931. And Britons in Burma were denied a Rangoon- 
Karachi air mail service by K.L.M. because this would have been 
cabotage (an aeronautical coasting voyage) by a foreigner. As enacted 
into British law in the Air Navigation Act of 1920, I-C.A.N. strongly 
resembled the earlier maritime navigation acts. 

Though perfectly well-intentioned, the British started into the 
aeronautical age with a severe handicap. This was greatly increased 
by the government's insistence that civil aviation fly by itself and the 
politicians’ inability to appreciate imperial-strategic, military-indus- 
trial, or prestigious reasons for a brilliant air service. All of these had 
been stressed by the 1917 committee. Moreover, the State had for 
centuries maintained a close, and financial, interest in shipping and 
seamen. In the nineteenth century and after, the Post Office had sub- 
sidized shipping space whether it used it or not. Yet with the airlines 
the government was reluctant to provide more than aerodromes and 
navigational-communicational facilities and the Post Office refused to 
pay for more than the actual number of surcharged letters carried. In 
view of the precedents in English history, such actions were inexcusable. 

After the advent of Hitler and the consequent Anglo-French rap- 
prochement, the R.A.F. was munificently expanded and modernized. 
At the same time a reluctant reappraisal of the role of overseas airlines 
in the national interest, consciously or unconsciously, brought signifi- 
cant charges. The Empire Air Mail Scheme, co-equality for British 
Airways in subsidy, division and development of routes, and ultimately 
the creation of B.O.A.C. all sought to remedy the years of neglect. But 
war cut short a rationalization which would have placed B.O.A.C. in 
a first-class competitive position all over the world by 1943. 

From the Armistice in 1918 to war in 1939 British overseas airline 
development falls into four periods: free competition (1919-1921), 
subsidiary experimentation (1921-1924) , commercial monopoly (1924- 
1936) , and dual non-competitive monopoly culminating in B.O.A.C. 
(1936-1939 /40) . 
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I 


The aircraft available in 1918 were hardly suited to commercial 
operations. However, passenger carrying began immediately hostilities 
ceased, with the establishment of official services from England to 
British Army headquarters, the Peace Conference, and the army in 
the Rhineland. 

Commercial flying began in August 1919. British and French com- 
panies operated from London to Paris and established lines to Amster- 
dam, Brussels and Cologne. Almost immediately the usual symptoms 
of commercial warfare appeared and were aggravated by international 
tensions. The French, strongly backed by a State fearful of a revived 
Germany, supported airlines as an auxiliary to a powerful air force. 
The British companies (Aircraft Transport and Travel, Handley Page 
Transport, and the Instone Air Line) were left to fend for themselves 
without government support. The R.A.F. was rapidly reduced from 
30,000 aircraft to 24. Under these conditions, it is hardly surprising 
that French fare-cutting drove the British operators off the airways by 
1921, with the result that British taxpayers’ money went exclusively 
for radio, meteorological and aerodrome facilities for the French 
services. 


II 


Realization of this fact forced the government to take action. Secre- 
tary of State for Colonies and Air Churchill appointed a small com- 
mittee to produce immediate proposals for reviving cross-Channel 
services. On 19 March 1921 Handley Page and Instone’s re-commenced 
operations under the ‘temporary’ scheme which was designed to 
support them till October when the “permanent” scheme was to be 
instituted. It was, however, delayed till April 1922. Under the ‘“‘tempo- 
1ary” scheme the Air Ministry was committed to the extent of £88,200, 
while under the “permanent” this was increased to £200,000 per year. 

In the interim business manipulations as a result of the effects of 
the post-war depression forced the liquidation of Aircraft Transport 
and Travel in 1920. By April 1922 Daimler Airway had been created 
as its successor. 

Thus, by fiscal 1922* three subsidized British companies (Handley 
Page, Instone’s, and Daimler) were competing on the London-Paris 
route in opposition to the State-supported French. The incongruity 
of such an extreme insistence on competition went unnoticed at first. 
But owing to unexpected summer bad weather, the optimistic projec- 
tion of the 1921 season failed to be realized. The airlines appealed 
and a “revised” subsidy arrangement was initiated in October 1922. 





3 The British government’s fiscal year runs from 1 April to the following 
31 March. Fortunately, most aeronautical statistical and financial materials were 
and are kept on this basis, though answers in Parliament sometimes refer to 
calendar years. 
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This at last recognized the senselessness of inter-British competition 
and reassigned routes in order of seniority. Handley Page with the 
slowest aircraft were given the highly-competitive London-Paris serv- 
ice, Instone’s retained the London-Brussels-Cologne route which they 
had pioneered, and Daimler Airway, with the fastest aircraft, was given 
the long Manchester-London-Amsterdam run pioneered by its fore- 
bear, Aircraft Transport and Travel. In the summer of 1923 a service 
by the British Marine Air Navigation Company between Southampton 
and the Channel Islands was also included. Although Instone’s were 
denied Cologne-Prague-Middle East ambitions, Daimler was given 
German approval for a joint service to Berlin with Aero Lloyd, a ship- 
ping-combine ancestor of Deutsch Luft Hansa (D.L.H.). 

Under the “temporary” scheme of 1921 the two companies had 
carried 5,804 passengers on 1,072 subsidized single flights, while under 
the ‘‘permanent” the three companies carried only 5,860 in 1,588 trips.5 
Nineteen-twenty-three proved to be better. Whereas in the period 
April 1922-March 1923 British continental services carried 10,066 pas- 
sengers on 2,960 flights,® in 1923 11,948 flew on 2,714 flights’ (these 
figures include those on subsidized flights). Most of the gain in 1923 
was attributable to larger aircraft. 

Nevertheless, before the airlines had had a chance to see how the 
“revised” scheme would work out in the summer months, the new 
Conservative government decided upon a re-appraisal. Sir Samuel 
Hoare, Secretary of State for Air, appointed a committee of his former 
commercial associates® to look into the whole business. 

The Hambling Committee reported in February 1923. The gov- 
ernment announced acceptance of its proposals in March.® After exam- 
ining each of the previous schemes, the Committee came to the 
conclusion that not one of the companies had sufficient financial 
resources to enable it to become financially attractive to investors. 
Without this asset no company could raise the capital required for the 
necessary extension of services, for only on the longer distances could 
aircraft compete advantageously with surface transport. Perhaps influ- 
enced by the current re-grouping of the railways, the Report (Cmd. 
1811) proposed the formation of a company with £1,000,000 capital, 
a monopoly of routes, and a subsidy of £1,000,000 repayable over ten 
years. 

Though without aeronautical experience, the Committee gave 
sound advice, particularly with respect to the company-State relation- 





*Cmd. 1811 (1923), is the basic document for this early period and contains 
statistics and a brief history of the years 1919-1923. The agreement of March 1921 
was embodied in Cmd. 1521 (1921). 

5 Cmd. 1811 (1923). 

6 Cmd. 1900 (19238). 

7 Cmd. 2210 (1924). 

8 The Committee was composed of: Herbert Hambling, Joseph G. Broodbank, 
and Sir Samuel’s brother, Oliver V. G. Hoare. For their relationship see 160 H.C. 
Deb. 5. s., 2161-2162, 1 March 1923. 

9161 H.C. Deb. 5. s., 1618-1621, 14 March 1923. 
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ship. It appears to have thought the million-pound monopoly would 
be sufficient to encourage the company to develop routes without 
additional subsidy. The Report further stipulated that the subsidy 
should be paid in decreasing instalments and that none should be paid 
until certain minimum services and developments had taken place. 
Above all else, the Committee insisted the new company be run as a 
commercial affair with the object of making it self-supporting in one 
decade. 

The government promptly invited proposals. Two sets were sub- 
mitted.!° The Instone scheme, based upon their company’s wide 
knowledge of international shipping, envisaged a steady development 
of services, dwindling subsidies and financial independence in eight 
years. The other three companies (Handley Page, Daimler, and 
B.M.A.N.) combined with a financial house under the control of 
Frederick Szarvasy, the saviour of the Dunlop Rubber Company and 
others. George Holt-Thomas, the founder of Aircraft Transport & 
Travel, was their spokesman. Negotiations dragged on with the Air 
Ministry all summer until the Instones were forced to join forces with 
the others. In December an Agreement (Cmd. 2010) was signed be- 
tween the government and the British, Foreign and Colonial Corp., 
the above-mentioned financial house. This contract provided solely 
for European services and a minimum number of flights, a feature the 
Hambling Committee had thought unworthy of good management. 
The new monopoly company, Imperial Airways, was only registered 
just before it was due to take over operations on | April 1924. 


III 


Imperial Airways had an ill-omened beginning. Its formation had 
been delayed by the advent in January 1924 of the first Labor govern- 
ment in Britain and its operations were suspended by pilot troubles 
throughout April. Though brought into being to maintain British 
prestige in Europe, the company soon gave up its services to all but 
Paris, Zurich, Brussels and Cologne. Until 1938 its European schedules 
were conducted with obsolete biplanes, while its share of the London- 
Paris traffic dropped from over 60% in the early days to less than 
40% by the time the Cadman Committee investigated in 1937/38.12 





10 The Instone scheme was drawn up in some detail, printed, and presented 
to the Air Ministry in May 1923. It envisaged services gradually radiating from 
Britain to the Middle East and India as well as to Europe. The only piece of the 
rival scheme which has come into my hands indicated merely an increase in Euro- 


pean services. 
11 Subsidy and other costs to the Government for the years 1921-1924 were as 


follows: 
To De Havilland Air Taxi .cccccccccecosceesdes £1,722 
DBA te IO oe. oo'o 5s 6 ces oie oils ecwrerealeratele's £96,094 
Handley Page Transport: ..ccsccesessvsvere £94,472 
POMCONG AYE BO a5) i516: 6:0: oisiore dice wornie oe crores £119,234 
British Marine Air Navigation .............. £4,024 
To all the companies in gifts of aircraft ........ £65,027 


Total: £380,573 
12 Cmd. 5685 (1938), 82. 
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The answer to the inevitable query is simple: on the one hand, the 
company was told in 1928 that its mission was imperial, and on the 
other, the British government refused to face economic facts. The 
company increasingly faced competition from well-subsidized, nation- 
alized rivals with modern equipment, not to mention smaller British 
operators who flew faster and cheaper over the same routes without 
State-aid! 

The British government in the early ‘twenties was gravely con- 
cerned with other economic problems and it believed overseas airlines 
could develop without subsidies; a faith which conditions did not 
justify. Moreover, increasing tension with France necessitated a new 
look at defense. As a result the report on Imperial Defense of the 
Salisbury Committee was accepted.'® This committed the government 
to a five-year plan to raise an R.A.F. Home Defense force of 52 squad- 
rons by 1928. In addition, in 1924 the Labor government adopted the 
Burney Airship Scheme (for trans-Atlantic services) and ordered two 
dirigibles for services to India and South Africa. Over £1,000,000 was 
expended upon this chimera which ended with the crash of R. 101 
on her maiden flight.’ 

The Hambling Report indicated that £1,000,000 in subsidy would 
be sufficient for imperial development if the company raised an equal 
capital sum. Imperial Airways, however, proceeded to obtain addi- 
tional subsidies for each new sector over and above development work 


and facilities provided by the R.A.F. By 1935 its subsidy amounted to 
some £500,000 annually. Nor did it raise more than 64% of the re- 
quired capital until 1936/37. The government avoided re-thinking 
the problem until 1936, being content until then with taking credit 
for the achievements of Imperial Airways while disowning all problems 
as the commercial concern of the company. 


The various agreements’ made with the company from 1924 were 
consolidated into Cmd. 3143 in 1928. This was a victory for Sir Eric 
Geddes, former railwayman, Minister of Transport, chairman of both 
the Dunlop Rubber Company and Imperiai Airways, and notorious 
for his toughness and his “Axe.” It granted the company both secrecy 
in regard to contract details and first option on any new routes which 
the London government might subsidize. This latter weapon enabled 
it to deprive the Cobham-Blackburn organization of the fruits of their 
pioneering of a Cairo-South African route and to prevent any other 
British company obtaining a subsidy until 1936. Thus this private 
company enjoyed an ultra-privileged position in regard to subsidies, 
while at the same time to its disadvantage it played a semi-public role 
in imperial strategy. 





13 Lord Templewood (Sir Samuel Hoare), Empire of the Air, 1922-1929, Lon- 
don, 1957, gives the Air Minister’s view of these years. 

14 For the dramatic study of this disaster see James Leasor, The Millionth 
Chance, London, 1957. 

15 Cmd. 2010 (1923), Cmd. 2574 (1925), and Cmd. 2758 (1926). 
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The Air Council, the policy-making apex of the Air Ministry, ended 
World War I with some far-sighted plans for imperial defense, but 
these were soon pigeon-holed. Pioneer work was done, however, to 
provide a string of airfields from Cairo to both South Africa and to 
the Straits Settlements. Proving flights were made over the former by 
Brand and van Ryneveldt and over the latter by the Smith brothers. 
Thereafter these routes were neglected until Imperial Airways ex- 
tended its operations. 

In 1926 Imperial Airways was assigned the task of operating the 
Desert Air Route from Cairo to Basra in place of the R.A.F. Opera- 
tions commenced in early 1927, though the planned service through 
to Karachi was blocked by Persia until 1929. After a further diplomatic 
impasse in 1931, the route was transferred to the Arabian Coast of the 
Persian Gulf as the R.A.F. had originally desired. This is but one 
example of a number of delays which might have been eliminated if 
the company had had the full financial, political and diplomatic 
support which as the government’s “chosen instrument” it deserved. 

From 1926 to 1937 the company pioneered lines from Cairo to 
London, the Cape and Delhi. After the worst of the depression wore 
off and Indian government obstructionism ceased in 1933, it added a 
line to Singapore to link up with the Australian service to the Antipo- 
des. In 1934 agreements were reached with Italy and France for air- 
borne, instead of rail, connections from Paris to Brindisi. However, 
lack of aircraft till 1937 prevented all but token mail flights. And in 
the last years before the war Bermuda-New York and trans-Atlantic 
services were inaugurated in conjunction with Pan-American Airways. 

Until 1930 Chief of the Air Staff Sir Hugh Trenchard had to spend 
much of his time defending the unity of the R.A.F. from the scalpels 
of the Army and Navy and its budget from economy-minded politi- 
cians. Though the Salisbury Committee confirmed the R.A.F. as the 
permanent third service in 1923, inter-service bickering has continued 
down to today’s struggle over missile control. 

Given this situation, the government cannot, perhaps, be blamed 
entirely for failing to see clearly in the years 1924-1935 the strategic 
imperial role which in an off-handed way it was expecting Imperial 
Airways to play. Churchill’s dictum, reinforced by that of the Hambling 
Report, had been firmly planted in Conservative minds. Labor de- 
manded the internationalization of air transport, if not all civil avia- 
tion. And Sir Eric insisted on dividends before development to encour- 
age capital investment. Is it at all surprising that few people should 
have seen the true role of the monopoly outside of Europe? 

And yet there were signposts. K.L.M. was used to link the Dutch 
East Indies to the Netherlands; Deutsch Luft Hansa was a nationalized, 
if not nationalistic, organization; and Air France, after its creation in 
1933, was an instrument of national prestige and policy. Ironically, the 
latter two were inspired by the formation of Imperial Airways. A clue 
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to the official British mind of the time may be had in the constant pride 
shown over Imperial Airways’ safety record to the complete neglect 
of the essential asset of air travel—speed! 

Rearmament brought with it a major reappraisal of the position of 
the monopoly company. At the end of 1934 the government announced 
that in 1936/37 it would initiate the Empire Air Mail Scheme under 
which all first-class mail to the Empire would be flown at the 114d 
rate. This scheme was in part the work of Imperial Airways which 
had come to realize by 1932 that the limits of surcharged mail traffic 
had been reached and suggested a reappraisal of the ideas raised in the 
earlier Air Conferences.17 Its suggestion coincided with question of 
the renewal of its charter, with French disarmament proposals, and 
with the reorientation of British foreign policy due to Hitler.‘ Con- 
sciously or not, the Empire Air Mail Scheme, subsidy for British Air- 
ways, and the development of routes to West Africa and South America 
must be considered as part of a whole strategic realignment of policy. 
As a consequence of such thinking the laissez-faire view of overseas 
airlines of Churchill and Hambling came to be abandoned. 


IV 


In 1935 a new Interdepartmental Committee on International Air 
Communications under the chairmanship of the Permanent Secretary 
to the Treasury, Sir Warren Fisher, examined the whole British posi- 
tion. Its recommendation made British Airways into the second “chosen 
instrument” in 1936. 

This new company had just been created by banking and aero- 
nautical interests closely allied with the railways’ traditional enemies, 
the motorbus operators. Capt. Harold Balfour (later Under-Secretary 
of State for Air, 1938-1944) , a director of both British Airways and of 
the financial house of Whitehall Securities, had long been a prominent 
critic in Parliament of Imperial Airways. By 1935 the older monopoly 
was not only assailed for its connections with the railways through 
Railway Air Services whose personnel Imperial Airways supplied, but 
also for its antique biplanes, which were far slower than the American- 
built monoplanes of its European rivals. 

Advisory committees had stressed the importance of civil aviation 
to the war-potential of the aircraft industry. Contracts with Imperial 
Airways had been drawn with this in mind.’® Yet the company neither 





16 296 H.C. Deb. 5. s., 1828-1331, 20 Dec. 19384. 

17 See Cmd. 1157 (1920) and Cmd. 1619 (1922). 

18 The turning point in Britain came with the following Debates in Parliament: 
281 H.C. Deb. 5. s., 579-702, 13 Nov. 1933; 90 H.L. Deb. 5. s., 163-193, 29 Nov. 1933; 
90 H.L. Deb. 5. s., 346-385, 7 Dec. 1933. 

19 Cmd. 2574 (1925). It had been found that the requirement for a minimum 
number of flights encouraged the use of single-engined aircraft. The change was 
designed to encourage the use of multi-engined planes by using a horsepower- 
mileage basis rather than pure mileage. 
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raised the capital called for by the Hambling Report” nor did it order, 
until the Empires and Ensigns were contracted for in 1934, more than 
eight aircraft at a time.?! Not only were all its aircraft hand-crafted, 
but also the company used them on first-class services long after the 
four-year amortization period had passed. However, Imperial Airways 
alone was not to blame. The Air Ministry did not possess a modern 
transport aircraft for government use from about 1924 until just before 
the war in 1939.72 


In 1934 Imperial Airways had ordered 30 Empire flying-boats from 
Short Brothers. These began to appear in 1936 and a considerable 
improvement in Empire services began. However, the Armstrong- 
Whitworth Ensign landplanes ordered for the Continental services 
were so delayed in production by the rearmament of the R.A.F. as to 
be obsolescent by the time they went into service in 1938/39. As 
they were withdrawn for modifications almost at once, British services 
to the Continent had to be operated by small, sleek De Havilland 
Frobishers or stately old biplanes. 

There were other serious areas of neglect. By 1936 there were no 
British services to the all important North German-Scandinavian area 
and no regular British night services in Europe at all. It was into this 
void that the firms joined in British Airways sought access. 

Though in 1936 Imperial Airways appeared to be under official 
pressure to give up its monopoly of the area north of the line London- 
Berlin to British Airways, it actually attempted to get the latter to 
operate all Continental services. Similarly, Imperial Airways and the 
Post Office had failed to develop services to South America, despite 
considerable British business interests there. The Post Office had been 
content to pay some £150,000 a year in gold francs to the French and 
German authorities for the use of their services to West Africa and 
South America. British Airways was granted this field, too, with the 
government paying the costs of all exploratory work and guaranteeing 
a subsidy when services should begin. However, no British service 





20 Up to 1936 the company had never raised more than £650,000 of the £1,000,- 
000 required. The purchase of some 44 new aircraft on order from 1934 required 
the issuance of another £1,000,000 of shares in 1936. Judging by the borrowing 
powers accorded B.O.A.C. in its establishment Act, the company was still under- 
capitalized for the duties it had to perform. 

21 Imperial Airways ordered: 3 Argosies in 1925/26, 4 Argosies in 1927/28, 
5 Hercules in 1926/27, 5 Calcuttas in 1928, 3 Kents in 1931, 8 Hannibal/Heracles 
in 1929/31 and 8 Atalantas in 1930/33. The above orders were spread out over 
three different firms: there were also some smaller orders to a few other companies. 
This was hardly enough to maintain the industry’s war potential. Except for the 
second batch of Argosies, all of these aircraft were ordered off the drawing boards, 
as were the Short Empires of 1934-37. 

22 After sponsoring a contest for civil aeroplanes in 1920, the Air Ministry 
bought an aircraft here and there for evaluation, but was content to make use of 
modifications of the 1918 Vickers Vimy bomber for most of the inter-war period. 
No. 216 Squadron in Cairo in 1940 was still flying modified Vimys! About 1936 the 
Air Ministry accepted some Bristol and Handley Page bomber-transports while at 
the same time beginning to encourage the design of real transport aircraft. The 
first of these designs, the DH 91 Albatross was a trans-Atlantic mailplane which, 
with true a sp Airways used on the London-Paris run. The Fairey four- 
engined pressurized monoplane, which would have rivalled the DC 4, was cancelled 
when war broke out. 
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operated this route until after World War II due to failure to obtain 
permission to cross Spain. This was just one more example of the kind 
of diplomatic and technical snag which should have been overcome, if 
for no other reason than prestige, before it frustrated vital services. 

In 1937 the newly-instituted Imperial Airways service to Budapest 
suffered from icing of aircraft and engines; British aircraft were unable 
to operate to Switzerland in winter weather; Imperial Airways aircraft 
flew at about 110 m.p.h. compared with the nearly 200 m.p.h. of the 
new American monoplanes of K.L.M., Swissair, and British Airways, 
not to mention new French types; Imperial Airways was paying ever 
larger dividends, 9% in 1937 plus an increase in directors’ fees, while 
at the s. me time discharging pilots who attempted to organize a union. 
Subsidized Imperial Airways belonged to the “booking ban” (a prac- 
tice which prevented travel agents from handling tickets for companies 
not approved by the railways) organized by the railways against the 
busmen’s airlines. To crown it all, British Airways was refused adver- 
tising space in 7he Imperial Airways Gazette, though Deutsch Luft 
Hansa could obtain it. With Parliament and the public believing this 
situation, trouble was bound to occur. 

After failing to gain satisfaction for their demands through the 
agency of the Guild of Air Pilots and Air Navigators, the pilots organ- 
ized the British Airline Pilots’ Association (B.A.L.P.A.) . Fortunately, 
one of the officers of the Association, Robert Perkins, was also a pug- 
nacious M.P. He raised the question of the pilots and launched a 
full-scale attack on both the Government and Imperial Airways, with 
the result that the Cadman Committee was created. At first it was 
composed of civil servants. But upon protest to the prime Minister, 
it was changed to include only private citizens.** 

The Cadman Report (Cmd. 5685) did not mince words. It excori- 
ated the Government for its failure to provide a full-time Under- 
Secretary for Civil Aviation and called for a shakeup in the office of 
the Director-General of Civil Aviation. It recommended the creation 
of a joint company to run the London-Paris service (in place of allow- 
ing British Airways and Imperial Airways to compete). It strongly 
suggested the allocation to British Airways of most European services 
and all lines to West Africa and South America, correctly contending 
that Imperial Airways had enough to do with running services to South 





23 328 H.C. Deb. 5. s., 404-418, 28 October 1937. 329 H.C. Deb. 5. s., 417-479, 
17 November 1937. 

24 328 H.C. Deb. 5. s., 404-413, 28 October 1937, and 329 H.C. Deb. 5. s., 417- 
479, 17 November 1937. See 329 H.C. Deb. 5. s., 1218, 24 November 1937 and 329 
H.C. Deb. 5. s., 1879-1880, 30 November 1937. The original committee consisted 
of Lord Cadman of the Anglo-Iranian Oil Company as chairman, with Sir Warren 
Fisher of the Treasury and Sir William Barrowclough Brown, long private secre- 
tary to the Presidents of the Board of Trade, of whom one had been Sir Philip 
Cunliffe-Lister, now, as Lord Swinton, Secretary of State for Air. The new com- 
mittee retained Lord Cadman and added Sir Frederick Marquis (later Lord 
Woolton) (a large Midlands retailer), T. Harrison Hughes (ship-owner and mem- 
ber of the Suez Canal Company) and J. W. Bowen (General Secretary of the 
Union of Postal Workers). 
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Africa, Australia, Hong Kong and across the Atlantic. It pointed to 
the need for greatly increased subsidies and better aircraft. 

Its most biting words were reserved for the management of Imperial 
Airways. Its chairman, Sir Eric Geddes, had succumbed in the summer 
of 1937 with the result that the odium fell upon the trusted Managing- 
Director, who thus became a victim of circumstances. The Report 
characterized the company’s labor relations as poor and called for 
drastic changes, commented adversely on its services in Europe, and 
called its attitude towards the government unyielding and unbecoming 
to an organization in receipt of such large sums of public money.” 
The government accepted the Report and at once initiated proceedings 
for changes. 

In the meantime Parliamentary criticism of the fact that the Secre- 
tary of State for Air sat in the Lords and that the performance of the 
Under-Secretary in the House of Commons was mediocre led to a 
change in command. Sir Kingsley Wood succeeded Lord Swinton and 
Harold Balfour became Under-Secretary. 

The Cadman Report had recommended a full-time chairman for 
Imperial Airways, Sir Eric Geddes having been principally chairman of 
the Dunlop Rubber Company. After an embarrassingly long search 
the government solved two problems at once. Sir John (later Lord) 
Reith was persuaded to leave his impartial management of the British 
Broadcasting Corporation and to take command of the airline. He 
agreed to move on condition the principal overseas airlines were 
nationalized. Both the government and the directors of Imperial Air- 
ways reluctantly swallowed the pill. Reith took over in July and 
nationalization was announced on 11 November after the completion 
of the basic plans.?° Valuations were made, and the stockholders of 
both Imperial Airways and British Airways agreed to sell in the follow- 
ing June. The British Overseas Airways Bill was introduced into Parlia- 
ment in the summer and received the royal assent on 4 August. Thus 
was created the British Overseas Airways Corporation with vast bor- 
rowing powers. The Corporation was expected to take over the older 
companies on | April 1940, but in fact war caused the creation of a 
national air transport organization in the Autumn of 1939. 


Vv 


The British Government’s policy in regard to civil air transport 
was in many respects in odd contrast to its attitude in most other 





25 In fiscal 1934 Imperial Airways subsidy was £561,556 and postal payments 
added another £290,000. Imperial Airways revenue from all government sources in 
1934 was £857,954 out of a total revenue of £1,197,807 on which a profit of £133,769 
was realized to the benefit of private stockholders. (Cmd. 5685 (1988) and 309 
H.C. Deb. 5. s., 454-455, 26 Feb. 1936.) With the Empire Air Mail Scheme the com- 
pany’s revenues from government sources mounted rapidly. Examination of the 
evidence presented to the Cadman Committee by Imperial Airways and talks with 
the former Managing Director, Mr. George Woods-Humphrey, as well as historical 
insight make the strictures against the management open to considerable reserva- 
tions, if not complete revision. 

26 341 H.C. Deb. 5. s., 453-455, 11 Nov. 1938. 
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matters economic. Foreign interference with the development of routes 
was based upon the false view of air space taken at the Paris Peace 
Conference. Subsidies were pushed down an unwilling Government’s 
throat by the actions of other powers and were rarely granted with the 
Imperial purpose in mind. Help was, however, provided by the R.A.F. 
for the establishment of many routes. 

The Government was probably most to blame when it failed to 
make Imperial Airways live up to its obligations, both legal and 
implied. Though the Cadman Committee blamed the Managing-Direc- 
tor for taking too commercial a view of his responsibilities, he was by 
no means entirely to blame, for had not the Government of 1923 
insisted that the million-pound-monopoly company was to be a com- 
mercial affair? Moreover, Sir Eric Geddes was a hard driving person- 
ality with ample experience of the Government and its officials, and 
the Cadman Report would seem to indicate his determination to place 
dividends first, a distinctly commercial view. 

The question of personal interests and the pressure of politics 
cannot be overlooked. Except for the two brief interludes of Labor 
government in 1924 and 1929-1931, the Conservatives were in power 
and reluctant to interfere with business. The majority of the Secre- 
taries of State for Air were enthusiasts, including Labor’s Lord Thom- 
son who paid for his devotion with his life, but they always had to 
concentrate on the preservation or expansion of the R.A.F. and to 
battle half the year with the annual budget. That these politicians did 
not see the importance of civil aviation must not be held too heavily 
against them, for neither did the Air Council. The Air Ministry’s 
interest in transport aircraft remained apathetic long after the Russians 
and others had demonstrated the use of paratroops and after British 
experience in the Middle East and India had shown their possibilities. 

The 1923 decision to create only one monopoly company is, today, 
open to serious question. British policy has vacillated between one and 
several companies. In 1939 B.O.A.C. absorbed Imperial Airways and 
British Airways as Imperial Airways had taken over the older organiza- 
tions in 1924, but in 1946 three companies were established. After a 
short independent existence British South American Airways was 
reabsorbed by B.O.A.C. while British European Airways remains as a 
comparative-cost yardstick. Greater things might have been achieved 
if the three older companies and their financiers had been granted the 
European monopoly in which they had some background, while the 
Instones, the only ones with wide commercial experience abroad, had 
been given the Empire routes with full recognition of their imperial 
mission. 

What has been said above must not, however, allow the reader to 
overlook the very real achievements of that small band who labored 
under many human and geographical handicaps to stretch British air 
routes from New York to Europe, South Africa, the Far East and 
Australia. It was these men, not the politicians, who laid the founda- 
tions for B.O.A.C. 





















LEGAL AND POLICY ASPECTS OF 
AIR TRANSPORT IN AUSTRALIA! 


By H. W. PouLTon 


Assistant Director-General of Civil Aviation (Policy) 
B.A., LL.M. (Melb. and Yale), J.S.D. (Yale). 


USTRALIAN and indeed world indebtedness to United States 
technical advances in aviation, both in the airworthiness and oper- 
ational fields, is a matter of common knowledge. On the other hand 
the considerable impact of United States experience in the legal and 
policy formulation fields tends to pass unobserved. 

Both Australia and the United States have a federal form of Gov- 
ernment and occupy an almost equal area of the Earth’s surface. ‘The 
United States is divided into forty-nine political units with a substan- 
tially higher density of population and a higher level of economic 
development than the six States which comprise the Commonwealth. 
In essence these six States are connected by a single non-competitive 
system of State-owned railways, a single arterial road following the 
coastal belt and a system of ocean navigation based on a clear cut dis- 
tinction between interstate and intra-state commerce. The channels of 
interstate commerce in Australia have, therefore, always been more 
clearly defined than in the United States and this, together with the 
fact that the average area of the Australian States is eight times the 
average area of the States in the United States, has led to a greater 
emphasis of State rights with respect to trade and commerce. 

There are approximately 160 aircraft of various types engaged in 
regular public transport services in Australia? (U.S. 1,543 in 1956). 
The Australian aircraft include Super Constellations (16), Viscounts 
(13) , DC.6’s and DC.6B’s (6), DC.4’s (11), Convair 240’s and 340’s 
(8) , and DC.3’s (59). The estimated financial turnover of the regular 
air transport industry during 1957/58 was $103,000,000 (U.S. $2,124 
million in 1957). The total staff employed by the Australian regular 
public transport airlines during the same period was approximately 
15,000 (U.S. 132,000 in 1956) . 

Domestic air services in Australia are operated by both Government 
and privately owned airlines which carried more than 2,200,000 pas- 
sengers in 1957/58 (U.S. 50 million passengers). The Australian 
domestic air services cover almost 100,000 unduplicated miles through- 


° 





1 This article is based on an address given to the New South Wales Group of 
the Royal Institute of Public Administration which has kindly given their permis- 
sion for reproduction in THE JOURNAL OF AIR LAW AND COMMERCE. 

2Mr. D. G. Anderson, the Australian Director-General of Civil Aviation, has 
authorized the use of official sources for statistics and factual material quoted in 
this paper. Expressions of opinion are personal and do not necessarily reflect 
official policy. 
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out Australia and the Territory of Papua-New Guinea. Australian 
international air services operated by Qantas Empire Airways serve 
26 countries in 5 continents and have an unduplicated route mileage 
of approximately 60,000 miles. 

The Commonwealth owns and operates 168 Government aero- 
dromes, 50 aeradio stations, 28 air traffic control stations, 52 airport 
lighting systems and an extensive network of 34 radio ranges, 96 non- 
directional beacons and 68 distance measuring stations. The value of 
the Commonwealth’s facilities at cost is approximately $116,000,000 
and the annual bill for maintenance and operation exceeds $20,000,000. 
The staff of the Department of Civil Aviation is approximately 4,900 
persons. 

In contrast with the position in the United States where local 
airport authorities own and control many of the major airports the 
airports at all major Australian centers are designed, maintained and 
operated by the Department of Civil Aviation. 

During the post-war period local authorities have been encouraged 
to develop airports from their own resources on the understanding 
that, if an air service makes regular calls at the airport and the traffic 
statistics over a reasonable period indicate a continuing demand for 
the air service, the Commonwealth will render financial assistance or 
consider the take-over of the aerodrome. Under recent policy changes 
local authorities are given additional encouragement to operate and 
maintain their own airports. If a local authority wishes to take over 
control of the smaller Commonwealth-owned airports located in its 
area, consideration is now given to assigning these airports to the local 
body free of charge and the making of maintenance and capital grants 
to assist in upkeep and development. Airline operators and other users 
of property and buildings within the precincts of aerodromes are now 
required to provide any facilities which they require for their exclusive 
use. Until recently the Commonwealth provided airport terminal 
buildings and facilities and leased them to operators. Common user 
facilities are, however, still, as a general rule, provided by the Com- 
monwealth. 

The Commonwealth is directly or indirectly reimbursed in part 
for the cost of providing aerodromes and air navigational facilities by 
revenue of approximately $4.4 from the following sources: 


(a) Air route charges imposed under the Air Navigation (Charges) 
Act 1952-1957, of approximately $1.1m. in 1957/58; 

(b) Tax on aviation fuel, of approximately $3.2m. in 1957/58, and 

(c) Rentals from airport buildings and airport concessions. 


Estimates show that for all Australian air transport services, both 
domestic and international, the proporiion of total costs met directly 


by the user is 86.5%, leaving a balance of 13.59% met indirectly by the 
Government. This proportion of public assistance is comparable with 
the figure of 14.8% of total railway costs which were covered by the 


action of State Governments in meeting deficits on railway operations. 
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The Australian air transport industry has grown extremely rapidly. 
In 1939 less than 44 million passenger miles were performed, while in 
1957 passenger miles exceeded 1,300 million. Since the war there has 
been a fourfold increase in domestic passenger miles and a twenty- 
twofold increase in domestic freight ton/miles performed. 

Although a comparison of the scheduled air traffic performances of 
Australia and the United States shows that Australia falls far behind 
in terms of total effort, this also holds true for all other countries of 
the world. Despite Australia’s small population it ranked fourth in the 
world (excluding U.S.S.R. and Red China) in 1957 in terms of total 
domestic and international ton-miles performed. On a per capita basis, 
its performance of 19.17 ton-miles compares with 20.13 ton-miles for 
the United States, the leading nation, and was substantially higher than 
the Netherlands figure of 14.36 ton-miles which was the next highest 
after Australia. It may be claimed, therefore, that Australia, on a per 
capita basis, is one of the foremost aviation countries in the world. 


THE AUSTRALIAN CONSTITUTION 


The Australian Constitution finally adopted in 1900 is as markedly 
federal as that of the United States and even a superficial examination 
highlights the similarity of structure and the exient to which the fram- 
ers were indebted to the United States model. Seciion | of the Consti- 
tution provides that the legislative power of the Commonwealth shall 
be vested in a Federal Parliament which shall consist of the Sovereign, 
a Senate and a House of Representatives. Section 61 provides that the 
executive power shall be vested in the Sovereign and exercisable by the 
Governor-General. Section 71 provides that the judicial power of 
the Commonwealth shall be vested in a Federal Supreme Court to be 
called the High Court of Australia, and in such other federal courts 
as Parliament creates or invests with federal jurisdiction. This clear 
cut separation of powers bears very clearly the imprint of correspond- 
ing provisions of the United States Constitution (compare Article I 
Section 1, Article II Section 1, and Article III Section 1 respectively) . 

Legislative power is divided between the federal and state Parlia- 
ments by vesting the federal body with power to make laws with respect 
to a selected number of subject matters and leaving the unenumerated 
residue to the States. In this respect the Australian Constitution follows 
the American model rather than the Canadian where the primary prin- 
ciple is to vest enumerated powers in the Provinces and the residuary 
power in the Dominion. In addition, Section 91 of the British North 
America Act enumerates a number of specific Dominion powers which 
override the powers granted to the Provinces in Section 92. Both sets 
of enumerated powers are expressed to be exclusive, but in practice 
complex questions of interpretation arise which have no exact parallel 
under the United States or Australian Constitution. Under these latter 
Constitutions powers are exclusive or concurrent and a Federal law 
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made in pursuance of a concurrent power prevails over any inconsistent 
State laws. 

The power of judicial review or control is not expressly conferred 
under either Constitution, but in each case it has been practiced from 
the beginning. In the United States the exercise of the power is based 
on the theory that the Constitution is a direct decree of a legal power, 
higher than that of Congress, namely, the power of a sovereign people, 
while in Australia it flows from the fact that the Constitution is a 
section of an Act of the Parliament of the United Kingdom. 

The Courts in both countries apply the doctrine of “ultra vires” 
to any Statute which is repugnant to the Constitution and although 
this action may have the same practical result as the formal repeal of 
the Statute, the nature of judicial review under both Constitutions is 
disclosed whenever a subsequent decision over-rules a former decision, 
for in this event the Statute is treated as having been at all times, 
except in respect of any matter which is res judicata, a valid law. 

Neither Constitution contains any reference to aviation or aircraft 
so that the Federal authority has had to rely on other heads of power 
in order to assume the control over aviation dictated by its national 
importance and the fact that it became apparent at a very early stage 
that the States were not equipped financially or technically to develop 
a national air transport system. In Australia constitutional support for 
aviation legislation has been sought in the power to make laws with 
respect to trade and commerce with other countries and among the 
States; postal and other like services (carriage of mail by air) ; the naval 
and military defense of the Commonwealth; external affairs and the 
express power under the Australian Constitution to make laws with 
respect to “matters incidental to the execution of any power vested by 
the Constitution in the Parliament.” As almost eighty percent of Aus- 
tralian domestic air carriage is over interstate routes by far the most 
fruitful source of power has been the power to make laws with respect 
to interstate trade and commerce. 

In Australia the central problem of regulating interstate commerce 
arises from the application of Section 92 of the Australian Constitution 
which provides that “trade, commerce and intercourse between the 
States shall be absolutely free.” The decision of the Privy Council in 
James v. Commonwealth’ that this provision inhibits the federal body 
as well as the States, creates a fundamental difference between the 
United States and Australian Constitutions. As a result there is an area 
of commercial activity which is free from federal or state regulation or 
any combination of federal and state powers. For example, the States 
under placitum (xxxvii) of the Constitution cannot refer a matter to 
the Commonwealth which in conjunction with express and incidental 
Commonwealth powers would enable total and unlimited control of 
interstate trade and commerce. There is in effect a legislative vacuum 





855 C.L.R. 1. (1936). 
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in the field of trade and commerce so that laissez faire remains a domi- 
nant characteristic of Australian trade and commerce. 


In contrast the American commerce power has been construed as 
at least quasi exclusive so that the mere failure of Congress to make 
express regulations is deemed an indication of its will that the subject 
should be left free from any restrictions or impositions. The wide 
interpretation of the commerce clause finds it genesis in the judgment 
of Marshall C. J. in Gibbons v. Ogden in which an exclusive franchise 
to navigate New York Waters by steamer was held inoperative against 
federal law. Although the doctrine of quasi exclusiveness is not part 
of the ratio of the case it was expounded by Marshall C. J. in such a 
way as to establish it, and in the absence of a provision analogous to 
Section 92, it was used during the great period of “laissez-faire” to 
maintain almost complete freedom of interstate commerce. There have 
been at all times, however, important exceptions to the doctrine. The 
States may in exercise of their local police power regulate many matters 
which are auxiliary to interstate commerce including the public health 
(e.g. inspection laws to prevent fraud or adulteration) safety, welfare 
and the preservation of national resources, but where there is a conflict 
between federal and state law the former is paramount if it has any 
relation to an express or implied federal power. 

Since 1937, because of the absence of a constitutional fetter on fed- 
eral power similar to section 92 of the Australian Constitution, the 
Supreme Court has been able to interpret the commerce clause so as 
to permit Congress to regulate interstate commerce in the national 
interest and welfare on whatever terms it considers appropriate, subject 
only to other limitations of the Constitution such as the due process 
clause. In doing so the Court has adopted a narrow construction of 
the tenth amendment and has given new vigor to the principle enunci- 
ated by Marshall C. J. in Gibbons v. Ogden that under the commerce 
clause the action of the Government may be “applied to all the external 
concerns of the nation and to those internal concerns which affect the 
States generally.” Section 92 of the Australian Constitution has pre- 
cluded any comparable development in Australia. 


THE Air NAVIGATION Act 1920 


The first Australian aviation statute, the Air Navigation Act 1920, 
came into force on the 28th March, 1921. Section 4 authorized regula- 
tions for two purposes— 

(1) for the purpose of carrying out and giving effect to the Paris 


Convention‘ and the provision of any amendment to the Con- 
vention made under Article 34 thereof; and 





4The Paris Convention signed on 13th October, 1919, was intended to have 
world-wide application but failed to be accepted by U.S.A. and most South Ameri- 
can States which became parties to the Havana (Pan-American) Convention. 
Nevertheless, 36 States including Australia became parties to the Paris Convention. 
The Paris and Havana Conventions were superseded by the Chicago Convention of 
7th December, 1944. 
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(2) for the purpose of providing for the control of air navigation 
in the Commonwealth and Territories. 


Prior to the passing of the Act the question of the control of air 
navigation had been raised at the Premier’s Conference of 1920 and on 
the motion of the Prime Minister a resolution had been carried recom- 
mending that each State should refer to the Parliament of the Com- 
monwealth pursuant to Section 51 (xxxvii) of the Constitution the 
matter of the control of air navigation but so as to reserve to the States 
the right to own and use aircraft for the purpose of governmental 
departments and the police powers of the State. 

The Commonwealth accordingly passed the Air Navigation Act in 
the widest possible terms in anticipation of complementary State legis- 
lation, but in fact only the State of Tasmania passed and proclaimed 
legislation in the precise terms of the resolution. 

Notwithstanding the doubtful legal position resulting from the 
failure of States to give effect to the resolution the Federal assumption 
of plenary power over civil aviation remained unchallenged until 1936. 
In that year the validity of the Act and regulations was challenged in 
the High Court in The King v. Burgess, ex parte Henry (1936) 55 
C.L.R. 608. The appellant sought an order absolute to prohibit further 
proceedings on a conviction under the Air Navigation Regulations 
made under the Air Navigation Act 1920. The flight in question was 
a purely intra-state flight. ‘The High Court held that so much of section 
4 of the Air Navigation Act 1920 as empowered the Governor-General 
to make regulations for carrying out and giving effect to the convention 
was a valid exercise of the “external affairs’ power conferred upon the 
Commonwealth by section 51 (xxix) of the Constitution. 

Turning to the Regulations made under the Act, the Court held 
that although they largely followed the Convention they did not 
embody all its provisions and in some respects differed therefrom and 
that, therefore, they could not be sustained on the basis that they 
carried out and gave effect to the Convention. However, the Court 
affirmed that Federal legislation may be enacted in so far as such 
legislation is necessary to give effect to duly concluded international 
agreements provided the obligations concerned are legitimate subjects 
for international co-operation and agreement. 

In the Goya Henry case the High Court applied the tests that ‘the 
regulations must be in substance regulations for carrying out and 
giving effect to the Convention” and that “there must be a faithful 
pursuit of the purpose, namely a carrying out of the external obliga- 
tion” and that “the regulations must be sufficiently stamped with the 
purpose of carrying out the terms of the Convention.”® 

Under the Paris Convention considered in the Goya Henry cases 
the technical rules were adopted in a categorical form. Under the 





5 For detailed discussion see K. H. Bailey “Australia and the International 
Labor Conventions” (1946) Int. Lab. Rev., Vol. LIV. See also King v. Poole, 
ex parte Henry (1939) 61 C.L.R. 634. 
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Chicago Convention the International Civil Aviation Organization 
(I.C.A.O.), on the other hand, adopts both standards and recom- 
mended practices. A recommended practice is defined as “‘a specifica- 
tion . . . the uniform adoption of which is recognized as desirable in 
the interests of safety regularity and efficiency of international air 
navigation and to which Contracting States will endeavor to conform 
in accordance with the Convention.” It is a rule which has not received 
the full status of a standard because some States are unable or unwilling 
to implement it immediately because of economic considerations, for 
example, the cost of installing a recommended navigation aid, or a 
lower standard of technical development. In the absence of other heads 
of constitutional power it is submitted that the External Affairs power 
would authorize implementation of recommended practices as well as 
the categorical standards. 

Article 38 of the Chicago Convention also permits deviations from 
standards, except in the case of rules of flight and maneuver (see 
Article 12 of Convention) , provided the procedure for notifying dif- 
ferences set forth in the Article is followed. An Australian deviation 
involving any substantial departure from the international standards 
would have to be sustained by some other head of power since a regu- 
lation prescribing such a deviation could not satisfy the test adopted 
by the High Court in considering the Paris Convention, viz. “the 
regulations (i.e. the whole of the regulations) must be stamped with 
the purpose of carrying out the Convention.” 

Since the regulations could not be sustained under the External 
Affairs power the Court was required to pronounce expressly on the 
validity of the second branch of the regulation making power which 
clearly purported to authorize the regulation of all air navigation 
including intra-state activity irrespective of its connection with inter- 
state of foreign trade and commerce. It will be noted that the draftsman 
had not attempted as in the case of the Civil Aeronautics Act of 1938¢ 
to dissect the totality of air navigation into a series of classes of opera- 
tions so as to highlight the inter-relation between each class and to 
render simple the application of the severability tests if the Act were 
in excess of power in relation to any class. 

The High Court gave clear indication that the Commonwealth 
could control air navigation insofar as it was part of interstate trade 
and commerce but that it had no general power to control all air 
navigation, and that the section purporting to assume such power was 
inseverable and, therefore, invalid. Consequently, at the date of the 
decision, there were no regulations in force in Australia regulating 
civil aviation. 

In reaching the conclusion that the Commonwealth had no general 
power to regulate intra-State aviation, the Chief Justice, Sir John 
Latham, expressly rejected the “commingling theory” as applied by 





6 49 U.S. Code 401 Section 1 (3) Civil Aeronautics Act since repealed by Fed- 
eral Aviation Act of 1958. Section referred to is currently Section 101 (4) of the 
Federal Aviation Act of 1958; 72 Stat. 737; 49 U.S.C. 1801 (4). 
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the United States Supreme Court in interpreting the scope of the com- 
merce power under the United States Constitution. This theory had 
been firmly adopted by the United States Supreme Court in Southern 
Railways Co. v. United States (1911) 222 U.S. 20, 32 S. Ct. 2, when the 
Court held that the power to regulate interstate commerce authorized 
Federal legislation applying Federal safety standards and devices ap- 
plicable to trains operating interstate to trains operating on the same 
railroads but on exclusively intra-State sectors. This followed a finding 
that it was impossible to regulate effectively commerce conducted by 
interstate trains unless the regulations could also extend to intra-State 
trains using the same railroad. 
In the Goya Henry case the Chief Justice did go on to say— 


“A new problem would be raised if in any given case it were 
established by evidence in respect of a particular subject matter 
that the intermingling of foreign and inter-State trade and com- 
merce with intra-State trade and commerce was such that it was 
impossible for the Commonwealth Parliament to regulate the for- 
mer without also directly regulating the latter. No such evidence, 
however, has been presented in this case, and it will be necessary 
to deal with such a question only when it is directly raised.”? 


In fact there are so many aspects of intra-State transport which must 
be regulated in order to make interstate air transport safe that there 
is an unanswerable case for uniform rules. An obvious example is the 
flight of an interstate transport aircraft under instrument flight rules 
while in controlled airspace. It would clearly be a grave threat to public 
safety if intra-State aircraft engaged in flights in controlled airspace 
were subject to different sets of rules or even different standards of 
pilot licensing or airworthiness. It is, therefore, unfortunate that this 
major constitutional issue which, in the final analysis, depends on fact 
finding, was determined in proceedings in which the facts could not 
be readily established. In contrast the United States has developed a 
rather sophisticated technique for establishing facts which underlie 
the constitutionality of statutes. Where the constitutionality of legisla- 
tion may depend on facts the enactment is usually preceded by a 
detailed legislative fact finding procedure. The United States Civil 
Aeronautics Board followed this technique before pre-empting the air 
safety field by making a specific finding after protracted technical hear- 
ings that all aircraft in the United States may “directly affect or en- 
danger safety in air commerce.” The Courts could, of course, review 
this finding but would be less likely to reach an adverse finding if it 
were clear that Congress had acted in accordance with the finding of 
a body of technical experts. 

The Civil Aeronautics Act of 1938" defines air commerce as “inter- 
state, overseas, or foreign air commerce . . . or any operation or naviga- 
tion of aircraft within the limits of any civil airway or any operation or 
navigation of aircraft which directly affects, or which may endanger 


7 (1986) 55 C.L.R. 608, 629. 
78 Op. cit., see footnote 6. 
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safety in, interstate, overseas, or foreign air commerce.” Regulations 
issued pursuant to this Act in 1941 require Federal pilot licenses and 
aircraft certificates for all pilots and aircraft operating in the airspace 
overlying the United States. The validity of the regulations imposing 
this requirement was upheld in United States v. Drumn, (1944) 55 
Fed. Supp. 151, notwithstanding that the pilot concerned had engaged 
in a purely intra-State flight clear of civil airways and it was not proved 
that the specific flight actually affected or endangered any aircraft 
engaged in air navigation as defined. 


It is interesting to note that since 1956 the Australian Air Naviga- 
tion Regulations (regulation 6) are expressed to apply in relation to— 


“(a) international air navigation within Australian territory; 

(b) air navigation in relation to trade and commerce with other 
countries and among the States; 

(c) air navigation within the Territories; 

(d) air navigation to or from the Territories; and 

(e) air navigation in controlled airspace which directly affects, or 
which may endanger, the safety of persons or aircraft engaged 
in a class of air navigation specified in paragraphs (a), (b) 
or (d) of this sub-regulation.” 


The influence of the United States Act is readily apparent although 
the limitation to controlled airspace® is a very modest application of 
the United States experiment which it has been noted extends to all 
airspace. The validity of paragraph (e) is hardly open to doubt but 
it has not been tested in Australian courts and is most unlikely to be 
tested while the Uniform State Air Navigation Acts work so effectively. 


THE Arr NAVIGATION Act 1936 


Shortly after the Goya Henry decision the Commonwealth amended 
the Air Navigation Act 1920 by the Air Navigation Act 1936. The 
amendment authorized regulations for the purpose of giving effect to 
the Paris Convention and for the purpose of providing for the control 
of air navigation— 


“(a) in relation to trade and commerce with other countries and 
among the States; and 
(b) within any territory of the Commonwealth.” 


The practical result was that the Commonwealth Regulations no 
longer purported to extend to intra-State air navigation, except to the 





8“Controlled airspace” means an airspace or an aerodrome and the airspace 
in its vicinity designated by the Director-General, in pursuance of regulation 95 
of these Regulations. Regulation 95 (1.) provides— 
“The Director-General may designate— 
(a) airspace extending upwards from a specified height above the 
surface of the earth as a control area; 
(b) airspace extending upwards from the surface of the earth as a 
control zone; and 
(c) an aerodrome and the airspace in its vicinity as a controlled 
aerodrome, 
and a control area, control zone or controlled aerodrome so designated is 
a controlled airspace.” 
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limited extent necessary to give effect to the Paris Convention. The 
validity of the Act as amended and the new Regulations was subse- 
quently upheld in the second Goya Henry case.® 

The Commonwealth then sought a constitutional amendment to 
give the Federal legislature power to make laws with respect to air 
navigation and aircraft. This was unsuccessful’® and in April, 1937 the 
Commonwealth convened the historic aviation conference of Common- 
wealth and State Ministers to consider means to ensure that uniform 
rules would apply to all classes of air navigation. All States agreed to 
enact in uniform terms State Air Navigation Acts, which would in 
effect adopt the Commonwealth Air Navigation Regulations as State 
law. 

Each of these State Acts provided in substance that: 


(1) the regulations from time to time in force applicable to and in 
relation to air navigation within the territories should apply 
mutatis mutandis, to and in relation to air navigation within 
the State; 

(2) the administration of the Regulations in their application to 
intra-State air navigation by virtue of the State Act should be 
vested in the Commonwealth authority responsible for admin- 
istration of the regulations in their application as Federal 
law; and 

(3) all fees payable under the Regulations in their application to 
intra-State air navigation by virtue of the Act should be paid 
to the Commonwealth. 


It is interesting to note that the system of Uniform State Air Naviga- 
tion Acts is also derived directly from United States experience even to 
the extent of using the convenient Latin expression mutatis mutandis! 
which avoids complex drafting problems. 

The uniform Acts, which may be amended at any time by State 
Governments, must be clearly distinguished from a reference of power 
to the Commonwealth authorized by placitum (xxxvii) of the Con- 





9 King v. Poole, ex parte Henry (1939) 61 C.L.R. 634. 

10 The Constitution Alteration (Aviation) Act 1936 provided for the insertion 
in section 51 after paragraph (vi) of the following paragraph:—“(vi. A) Air 
Navigation and Aircraft.” 

Voting at the referendum in favor 1,924,946; not in favor 1,669,062. Separate 
State majorities were obtained only in the States of Victoria and Queensland 
whereas separate majorities are required in a majority of States (i.e. four). Since 
the amendment was not a political issue it is possible that the result was adversely 
affected by a separate referendum held concurrently on the highly contentious 
question of Federal control over marketing which was decisively rejected. A second 
unsuccessful referendum dealing with aviation was held in 1944, but in this in- 
stance “air transport” was included in a list of fourteen subject matters which 
were submitted as a single proposed law to the electors and defeated. Separate 
State majorities were obtained only in Victoria and Queensland whereas the Con- 
stitution requires a majority in a majority of States (at present 4 States). 

11 The Uniform State Law adopted by the American Bar Association in 1926 
provides :—“It is hereby declared that the policy principles and practice established 
by the United States Air Commerce Act of 1926 and all amendments thereto are 
hereby extended and made applicable mutatis mutandis to cover all air traffic in 
this State, so far as not covered by Federal law at any time.” 
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stitution.!2 —The State Acts incorporate not only existing regulations 
but all valid regulations applicable to the territories promulgated from 
time to time thereafter. Since the State Acts only purport to apply the 
Federal regulations as State Law in the areas where they do not apply 
as Federal law, questions of paramountcy of Federal law over the State 
Acts incorporating the Federal regulations do not arise. The formula 
skillfully avoids the possibility of an hiatus but can lead to difficulties, 
for example, in determining whether prosecutions should be instituted 
under the Federal or State Act. 

The practical result is that the Commonwealth Air Navigation 
Regulations apply uniformly to all classes of air navigation and their 
administration, whether as Federal or State law, is vested exclusively 
in the Federal aviation authority. 


STATE TRANSPORT LICENSING SYSTEMS 


In 1937 when the States enacted the uniform Air Navigation Acts 
the Commonwealth regulations merely required that aircraft engaged 
in public transport operations should be registered, have a valid cer- 
tificate of airworthiness and be operated by duly licensed personnel. 
Subsequently, the Commonwealth introduced regulations requiring 
licenses for territorial and interstate public transport services which, 
although inspired by safety considerations, were wide enough to give 
power to regulate the economic as well as safety aspects of air trans- 
port. As the various State Acts caught up these regulations the effect 
was that the Commonwealth authority could license intra-State air 
services which in some cases competed with State-owned railways or 
surface transport in which the State had a revenue interest. Although 
the Commonwealth maintained close liaison with State Transport 
authorities these latter authorities quite naturally reviewed the uniform 
State Air Navigation Acts and several State Governments introduced 
amendments which either restored to the States or shared with the 
Commonwealth control over the economic aspects of intra-State serv- 
ices. 

Briefly, the present position’ is as follows: In Queensland the State 
Transport Facilities Acts require the operator of intra-State services 
to obtain a license issued by the State Transport Authority as well as a 
license issued under the Air Navigation Act. The Director-General in 
issuing a license under this Act is expressly limited to safety considera- 
tions and in addition the State authority is empowered to declare that 





12 P], (xxxvii) provides that the Parliament make laws in respect of matters 
referred to the Parliament of the Commonwealth by the Parliament or Parliaments 
of any State or States but so that the law shall extend only to States by whose 
Parliaments the matter is referred, or which afterwards adopt the law. There is 
no comparable provision in the United States Constitution. The Airlines Commis- 
sion conducts intra-State services in Queensland pursuant to Commonwealth legis- 
lation adopting a reference of the matter of air transport (subject to certain 
conditions) by the Queensland State Parliament. . 


13 For details of State legislation see Australian Pilot to Halsbury’s Laws of 
England, Vol. 5 para. 16. 
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any Commonwealth Air Navigation Regulation does not apply to intra- 
State aviation by virtue of the State Air Navigation Act. This power 
has never been exercised. 

In New South Wales the State Transport (Co-ordination) Act makes 
the issue (where required) of a license under that Act a condition 
precedent to the issue of a license under the Federal Air Navigation 
Regulations in their application as State law. In considering applica- 
tions for licenses the Commonwealth authority is not, however, re- 
stricted to safety considerations. 

In Victoria the Transport Act 1951 vested the State authority with 
power to grant or refuse an application for a commercial aircraft license 
and to attach conditions. The obligation to obtain licenses from the 
Commonwealth and State authority were concurrent and both sets of 
requirements had to be satisfied before conducting commercial opera- 
tions. However, in 1956, the aircraft licensing provisions of the State 
Act were repealed and at present only a Federal license is required. 

South Australia has not established a State-administered licensing 
system and, therefore, the only formal requirement is a license issued 
by the Federal authority. 

Under the Tasmanian Traffic Act an aircraft may not be used as 
a public vehicle unless licensed. The obligation to obtain a license from 
the Federal and State authority is concurrent but the requirements of 
the two sets of regulations may be satisfied in any order. 

The Western Australian State Transport Co-ordination Act pro- 
vides that no aircraft shall operate intra-State unless licensed by the 
Transport Board. Section 46 of the Act provides that the Board may 
grant a license providing all laws or regulations of the Commonwealth 
have been complied with. Strictly speaking, therefore, the issue of the 
Federal license is a condition precedent to the issue of a State license. 

While it will be noted that the formal requirements vary substan- 
tially as between the various States, in practice the differences are not 
significant since Federal and State transport authorities maintain close, 
although frequently informal, liaison in all matters affecting State 
interests. Indeed, in the field of safety I am not aware of any instance 
since the system was first introduced in 1937 of any differences between 
the Federal and State authorities. 


THE AiR NAVIGATION Acts OF 1947 


The Air Navigation Act 1920-1936 was amended on two occasions 
during 1947. The first amendment was primarily to approve the rati- 
fication on behalf of Australia of the Chicago Convention but an 
attempt was made to widen the regulation making power so as to 
summon up all possible sources of Federal power. In addition to regu- 
lations giving effect to the Chicago Convention Section 5 of the Act 
authorized regulations for the purpose of providing for the control 
of air navigation— 
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“(a) in relation to trade and commerce with other countries and 

among the States; 

(b) in relation to the Naval and Military defense of the Common- 
wealth and of the several States; 

(c) in relation to postal and other like services; 

(d) within any Territory of the Commonwealth; 

(e) within any State the Parliament of which has referred to the 
Parliament of the Commonwealth the matter of the control of 
air navigation within that State; and 


(f) for carrying out and giving effect to any other international 
convention or agreement relating to air navigation to which 
Australia is or becomes a party.” 


The Air Navigation Act (No. 2) 1947 further amended the prin- 
cipal Act with the apparent object of widening the scope of the regula- 
tion making power. Section 5 was repealed and a new section inserted 
which authorized regulations to give effect to the Convention and in 
addition for— 


“(b) prescribing all matters— 


(i) in respect of air navigation which are necessary or 
convenient to be prescribed in relation to any matter 
with respect to which the Parliament has power to 
make laws; or 

(ii) which are necessary or convenient to be prescribed in 
respect of air navigation within any Territory of the 
Commonwealth or to or from any such Territory.” 


While this formula rather skillfully seeks to invoke all federal sources 
of power the regulation making power is limited by the content of the 
expression ‘‘air navigation” which is probably narrower than “air 
transport” or “civil aviation.” There have been no court decisions 
since 1947 which give any guidance as to the success with which the 


draftsman achieved the apparent objective. 


THE AIRLINES CASE: 


The next major milestone in the legal history of civil aviation is the 
Airlines Case in which the private airline operators challenged the 
validity of the Australian National Airlines Act 1945.14 This Act estab- 
lished the Australian National Airlines Commission, popularly known 
as T.A.A., as a body corporate with powers necessary and appropriate 
for operating airline services for the transport of passengers and goods 
by air between States, between a State and a Territory of the Common- 
wealth, within the Territories and, with the approval of the Minister, 
international air services. The Act (Section 19) also imposed a duty 
on the Commission to exercise the powers so conferred as fully and 
adequately as may be necessary to satisfy the need for the service. 

In addition, the Airlines Act contained certain provisions (Sections 
46 and 47) which purported to render inoperative licenses issued to 





14 Australian National Airways Pty. Ltd. v. the Commonwealth and Others 
(1945) 71 C.L.R. 29. 
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competitors of the Commission on both interstate and territorial serv- 
ices and also prohibited the licensing authority from issuing a license 
over any route on which the Commission is operating except to the 
extent that the issue of the license is necessary to meet the needs of the 
public in respect of those services. The provisions were clearly aimed at 
ultimately eliminating competitive airline services. 

The private operators challenged, firstly, the right of the Common- 
wealth to establish an instrumentality to engage actively in air trans- 
port as distinct from its unquestioned power to regulate interstate air 
transport, and secondly, the provisions of the act designed to give the 
Commission a monopoly. On the first issue it was argued that the 
commerce power authorized the regulation of overseas and interstate 
trade and commerce but not the entry of the Government itself into 
that field of air transport activity. This argument was decisively re- 
jected. The second issue hinged on the application of section 92 of the 
Constitution. The monopoly provisions of the act had been carefully 
drafted so that licenses of competitors were rendered inoperative or 
refused only if the Commission were providing an adequate service. 
It was, therefore, arguable that aircraft were merely a medium for 
engaging in interstate trade and that provided users were receiving 
adequate services there was no impediment to interstate trade. What- 
ever the merit of this argument, the Court had no difficulty in conclud- 
ing that the provision of an air transport service was itself trade and 
commerce and that the sections of the act which prevented private 
operators from providing interstate services solely because the Com- 
mission was operating adequate services infringed Section 92 of the 
Constitution. The Court also held that sections 46 and 47 of the Air- 
lines Act were severable and were a valid exercise of power in relation 
to territorial services to which, of course, section 92 does not apply. 

The net result was that the Commission was able to commence 
operations while private operators were free to compete on the inter- 
state trunk routes. While the Commission could be given a monopoly 
of territorial air services (and has been in the case of the Northern 
Territory, but not Australian Capital Territory) it cannot engage in 
purely intra-state services unless States refer the necessary matter and 
the Commonwealth enacts complementary legislation adopting the 
reference. The Commission’s current intra-state network within 
Queensland is operated pursuant to such legislation. The Commission 
can also carry passengers between points within a State as incidental to 
its interstate or territorial services, for example, between Adelaide and 
Leigh Creek (both within the State of South Australia) on its Ade- 


laide-Darwin services. 


Tue First A.N.A. Crists—Civi AVIATION AGREEMENT 1952 


The Commission rapidly consolidated its position and by 1951 its 
very success threatened the continued existence of Australian National 
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Airways Pty. Ltd., its major competitor. The primary problem of 
A.N.A. was its inability to attract fresh capital for re-equipment so as 
to compete with a successful Government instrumentality with substan- 
tially greater capital resources. The Commission’s capital was £4.37m. 
and the subscribed capital of A.N.A. £1.5m. (On a net worth basis the 
difference was not at this time as significant as these figures may suggest 
because substantial reserves had been built up by A.N.A. during the 
war period.) For the same reason A.N.A. could not borrow on reason- 
able terms to finance an essential re-equipment program. It maintained 
that its financial difficulties were attributable io such matters as the 
Commission’s virtual monopoly of Government business and mails, 
unnecessary duplication of services, the heavy incidence of air route 
charges and discrimination in javor of the Commission in the granting 
of import licenses and the allocaiion of hangars, terminals and other 
airport facilities. 

While the Commission undoubtedly, and perhaps naturally, re- 
ceived favored treatment during its establishment period it is fair to 
say that a great measure of its success was due to the efficiency and 
enterprise of its management. ilowever, it is aiso fair to say that it was 
apparent that the position of private enterprise in the air transport 
industry would become untenable unless it was assured on a jong term 
basis of treatment similar to that accorded to the Commission. 

The Civil Aviation Agreement of 1952 sought to establish such 
conditions for A.N.A., the major private operator, while maintaining 
effective competition between it and the Commission. Under the 
Agreement the Commonwealth undertook to guaranice the repayment 
of loans not exceeding in total £3 million to be made to Australian 
National Airlines for the purchase of not more than six heavy aircraft 
and spares. In addition the Commonwealth agreed io facilitate the 
borrowing of funds which might be qened by the company to pur- 
chase an equal number of heavy aircraft comparable in type and price 
to those which would be authorized for purchase by T.A.A. after 1952, 
subject to the limitation that the total of all amounts borrowed by the 
company and not repaid under this and the previously mentioned 
guarantee should not exceed £4 million. Australian National Airways 
subsequently purchased two DC.6 and four DC.6B aircraft with the 
assistance of Government guarantees under these provisions. 

The Agreement also settled pending High Court proceedings in 
respect of unpaid Air Navigation Charges. The legal basis of these 
charges, which had been imposed under subordinate legislation, had 
been challenged in the High Court and at the date of the Agreement 
the proceedings were part heard. The agreement provided that A.N.A. 
would pay to the Commonwealth an amount of $740,000 in full settle- 
ment of the air navigation charges levied up to 30th June, 1952. This 
amount was one-third of the total of $2.2m. which had been claimed 
from the company for that period. For the period after 30th June, 
1952, air navigation charges were reduced to one-half of the rates 
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originally applied. The Agreement also provided that the scale of 
charges would not be increased except to the extent that an increase 
became necessary because of the provision of additional or improved 
facilities and services or because of higher costs of maintaining and 
operating facilities and services. The Air Navigation (Charges) Act 
1952 placed the scheme on a sound statutory basis. The Air Navigation 
(Charges) Act 1957 increased the charges by 10% consistently with the 
provisions of the Agreement. 

The Commonwealth also agreed to take all steps necessary to ensure 
that A.N.A. would receive an equal share of the airmail carried on the 
routes over which it operated in competition with T.A.A. This provi- 
sion in the Agreement has been fully implemented, and has resulted in 
A.N.A.’s mail revenue increasing from a figure of $110,000 per annum 
to more than $550,000 per annum in the current year. The Common- 
wealth similarly agreed to take steps necessary to ensure that during 
the continuance of the Agreement Government business would be 
available to both airlines without discrimination. 

The Commission and A.N.A. were bound by Statute and contract 
respectively to take immediate steps to review and keep under review 
at all times during the continuance of the Agreement (which was 
expressed to be for a period of fifteen years) air routes, timetables, fares 
and freights and other related matters in respect of routes on which 
both the Commission and the Company were operating at the date of 
commencement of the Agreement “as as to avoid unnecessary over- 
lapping of services and wasteful competition.” If the parties failed to 
agree the Agreement provided for further discussion under an inde- 
pendent Chairman vested with power to decide the matter in dispute. 

Many discussions were held between A.N.A. and T.A.A. pursuant 
to this undertaking covering every aspect of rationalization. However, 
there was only one hearing before the Chairman, Sir John Latham 
(a former Attorney-General and Chief Justice of the High Court), 
appointed by agreement between the parties pursuant to the Civil 
Aviation Agreement. That hearing was held at A.N.A.’s request and 
was concerned with proposals that one operator should vacate specified 
routes in favor of the other (i.e. a form of zoned monopoly) . Following 
discussions extending over three months, the two operators reached 
agreement without the Chairman being called on to determine the 
matters in issue. The most important part of the agreement was that 
both operators should remain in competition on the main trunk routes 
extending from Perth to Cairns. There were other decisions affecting 
regional services. 


Tue Seconp A.N.A. Crisis—Civit AVIATION AGREEMENT 1957 


Although considerable savings resulted from co-operation between 
the two operators the 1952 Agreement did not, in the long run, pro- 
duce the hoped for stability. For various reasons A.N.A.’s decline as 






















































AIR TRANSPORT IN AUSTRALIA 29 


a commercial enterprise continued. Firstly, it failed to appreciate the 
public preference for pressurized and turbine powered aircraft. 
A.N.A.’s small fleet of DC.6 aircraft, backed by 8 non-pressurized DC.4 
aircraft, could not compete successfully on the trunk routes with the 
large combined fleet of T.A.A. and Ansett Airways of pressurized 
Viscounts and Convairs. Secondly, the rapid expansion of Ansett as a 
major airline made the rationalization provisions of the Civil Aviation 
Agreement unworkable. There was in fact no room for a third major 
airline and A.N.A. with its inadequate fleet of pressurized aircraft was 
the harder hit by the activities of Ansett. Thirdly, the rapid increase 
in cost levels made the operation of DC.3 aircraft on lightly loaded 
rural services very uneconomical. A.N.A. suffered the greater disability 
because its DC.3’s were equipped with Curtis Wright engines which 
had more severe payload restrictions. ‘The company’s concentration on 
freight traffic with lower yields per ton mile also did not prove helpful. 
These factors combined to produce a second major post war crisis in 
the air transport industry. 


In June, 1957 shipping interests which controlled the entire A.N.A. 
shareholdings announced that the company could not meet its com- 
mitments under the guaranteed loans and requested time in which 
to negotiate the sale or liquidation of A.N.A. This accommodation 
was granted and after protracted and often dramatic negotiations 
Ansett Transport Industries Ltd. finally emerged as the only likely 
purchaser.®> ‘The Government’s role in these negotiations was clearly 
stated in advance by the Prime Minister in the course of a review of 
Civil Aviation Policy in the House on 3rd September, 1957: 





“The policy adopted in the case of trunk route operations is 
basically the same in concept as that embodied in the 1952 Civil 
Aviation Agreement Act—that of providing fair and equal condi- 
tions of competition for two major operators, The private airline 
concerned will be given continued access to Government mail and 
business and assistance for re-equipment purposes. It will, however, 
be necessary to eliminate the wasteful effects of uneconomic com- 
petition on trunk routes by strengthening the rationalization provi- 
sions of the Civil Aviation Agreement Act. Under these conditions 
the Government believes that the trunk route operators should be 
able to make reasonable profits and yet provide at the same time 
the highly competitive type of service for which Australian airlines 
are noted.” 


Ansett Transport Industries Ltd. agreed to purchase the entire 
A.N.A. shareholdings for £3.3m. (£1m. deposit and the balance over 
two years) subject to the Commonwealth agreeing to extend the period 
of repayment of the balance of the outstanding loans. On completion 
of negotiations for a supplementary Civil Aviation Agreement the 
Commonwealth agreed to introduce legislation for this purpose. The 
recitals of the agreement indicate its relationship to the 1952 Civil 





15 For detailed review of negotiations and loan arrangements see Parliamen- 
tary Debates 22nd Commonwealth Parliament at p. 1209 et seq. 
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Aviation Agreement, that Ansett Transport Industries Ltd. has pur- 
chased all the shares in A.N.A. and controls Ansett Airways Pty. Ltd. 
and that the parties desire to establish a Rationalization Committee to 
supplement the rationalization machinery of the old agreement. The 
recitals also reaffirm the Commonweaith’s policy of two and only two 
trunk route operators, one being the Commission, each capable of 
effective competition with the other. 

It has been noted that the rationalization provision of the 1952 
Agreement applied only to routes on which T.A.A. and A.N.A. com- 
peted. It did not extend to routes developed thereafter or to routes on 
which T.A.A. competed only with Ansett Transport Industries Ltd. 
or its subsidiaries (other than A.N.A.). The 1957 Agreement extends 
rationalization to all competitive routes including any route on which 
competition is proposed at a future date. 

The Agreement also establishes a Rationalization Committee com- 
prising a Co-ordinator nominated by the Minister for Civil Aviation 
and two additional members nominated by the operators. If the Com- 
mission and the Company ave unable to agree on questions of routes, 
fares and freights, timetables and other related questions, the matter 
in dispute may be referred to the Commitice and if, after further con- 
sideration, the airlines are siill unable to agree the Co-ordinator 
decides the matter. His decision is binding but either airline, if still 
dissatisfied, may appeal to the independent Chairman, Sir John La- 
tham, in which event the Co-ordinator is required to furnish the 
reasons for his decision in writing to the Chairman. In presenting the 
legislation to Parliament, Senator Paltridge gave the following reasons 
for this supplementary rationalization machinery: 

“The present machinery is unsuitable for obtaining day-to-day 
decisions on rationalization matters, and, in some respects, unsuit- 
able for broad policy decisions since this type of issue has to be 
considered in the light of over-all air transport policy and no pro- 
cedure existed for placing such policy considerations before the 
Chairman. It is believed that the supplementary machinery will cure 
both these defects while retaining, as I believe is essential, a com- 
pletely impartial Chairman to decide issues after all other avenues 
of agreement have been exhausted. The informal Co-ordination 
Committee can meet at very short notice on matters of detail which 
are in their cumulative effect of great importance but would not 
justify separate references to the Chairman and, indeed, in practice 
would not be referred to him, but could simply snowball into 
uneconomic operations. I refer to such matters as the take-off time 
of a particular flight and the increase of frequencies or the intro- 
duction of an additional stopping place on a particular route. Where 
major policy issues are involved the Chairman will now have the 
advantage of detailed reasons for the Co-ordinator’s decision which 
will no doubt survey national civil aviation policy considerations 
as well as the views of the partisan operators.” 


There has been a great deal of consultation between the two airlines 
pursuant to the 1957 agreement and in addition several matters have 
been referred to the Co-ordinator. 
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FLEET RATIONALIZATION: THE AIRLINES EQUIPMENT AcT 1958 


The first major task facing the new Ansett-A.N.A. management was 
to re-equip with a fully competitive fleet. Clause 3 of the 1952 Civil 
Aviation Agreement was stamped with the intention of ensuring that 
the private operator could borrow funds necessary to maintain fleet 
parity with the Commission. However, it is significant that apart from 
Clause 3 neither the 1952 nor the 1957 Agreement contains any men- 
tion of fleet rationalization although this could be as important for the 
stability of the industry as rationalization of routes, timetables and 
fares and freight rates, since fleet capacity predetermines the extent 
to which rationalization is practicable. 

Because of the financial support in the form of Treasury advances 
or guaranteed loans, as well as the provision of expensive facilities, the 
Government had a vital stake in ensuring that re-equipment decisions 
did not undermine the system of regulated competition established 
by the Civil Aviation Agreements. The problem was intensified because 
the equipment position of the two airlines was badly out of phase. 
Subject to its requirements for a heavier and longer range aircraft for 
operation on the Adelaide-Perth route (the longest Australian domestic 
sector) for which its Viscounts do not provide the requisite capacity 
the Commission has an efficient fleet of pressurized turbo prop aircraft 
which could, provided its major competitor did not acquire almost 
immediately a more competitive turbo prop aircraft, substantially 
meet the Commission’s needs until the transition to the pure jet age. 
The Commission had been operating turbo-prop aircraft for more than 
four years and to meet its Adelaide-Perth requirements its forward 
thinking had been focussed on pure jet aircraft such as the Caravelle. 
Ansett-A.N.A., on the other hand, inherited a heterogeneous fleet 
which for the most part lacked the passenger appeal of the Commis- 
sion’s fleet, and fully appreciated the urgent need to match, as soon as 
practicable, the Commission’s fleet. Ansett-A.N.A., however, focussed 
attention on the Electra and Viscount 800 series. 

The Government was also vitally concerned because of the effect 
of equipment decisions, firstly on Federal expenditure on aerodromes 
and facilities and secondly on the stability of the industry. Premature 
transition of the domestic operators to the pure jet age would involve 
the Government too soon in large capital expenditure on aerodromes 
and ground facilities over and above expenditure necessary for inter- 
national operations. The pure jet needs longer and stronger runways, 
faster handling by the ground control system, enlarged technical facili- 
ties and special procedures to modify the effects of noise, heat and 
blast. It will become increasingly difficult for manufacturers to produce 
and sell aircraft on the assumption that benevolent Governments will 
provide aerodromes and facilities necessary for their operation regard- 
less of cost. 
The stability of the industry could be adversely affected by aircraft 
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replacement before existing units are adequately obsolesced and also 
if the airlines in aggregate operate excess capacity. The Department 
distributes comprehensive statistics of regular air transport and keeps 
under continuous observance the rate of traffic growth in the air trans- 
port industry. Following a period of rapid expansion after the war this 
appeared to be stabilizing at a 7 to 8% annual growth, although 
recently the rate dropped to 3% and at the moment is as low as 1%. 
In the view of the industry this is, however, a temporary decline and 
a return to a growth rate of at least 59% per annum is anticipated. 

Using the estimated traffic figure for any given year it is possible 
to calculate the aircraft capacity necessary to carry the total estimated 
traffic on a profitable basis. The first step is to work out the produc- 
tivity of the total aircraft fleet. This is the product of the number of 
passenger seats in each aircraft, “block” speed’* in miles per hour, and 
the planned annual utilization for the aircraft type. Using this formula 
the total productivity in seat miles of a given fleet or the total of two 
or more competitive fleets can be calculated. It will be recognized that 
seat configurations can be varied and there is usually room for differ- 
ence of opinion as to what would constitute the optimum block speed 
and annual utilization of particular aircraft types. 

An airline, as with other forms of transport, cannot plan on achiev- 
ing full use of its available capacity and, accordingly calculations are 
made to determine on a given cost and fare structure the load factor 
which must be obtained to achieve reasonably profitable operations. 
Under existing Australian conditions the optimum passenger load 
factor is probably in the vicinity of 709%. This, of course, over-simpli- 
fies the picture and in fact any analysis of this nature must take into 
account other factors such as the likely growth of tourist services and 
the freight policy of the airline concerned. T.A.A. has always carried 
freight substantially on a “fill up” basis and minimized special freighter 
services while A.N.A. until the recent take over by Ansett Transport 
Industries, concentrated on air freight as a special activity. 

To some extent the problem of avoiding excess capacity is inherent 
in all forms of competitive industry. Each competitor tends to gear up 
to handle his expected individual peak. This raises few problems when 
traffic is growing very rapidly but forecasting becomes particularly 
critical in cyclical business swings. On the upswing each competitor, 
assuming continuing rapid growth, may add more capacity than their 
share of the market would justify, either overlooking the fact that other 
competitors are doing the same or being obliged to proceed with what 
they consider to be dubious expansion in order to retain their share 
of the market. Thus over-capacity in the aggregate can result even 
without a slackening in the rate of traffic growth—cyclical swings make 
matters worse. In an industry like air transport where several years may 





16 This differs from the cruising speed of the aircraft because allowance is 
made for the time spent in taxiing before take-off and after landing. 
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elapse between orders for new capacity and delivery of aircraft to pro- 
duce it, such errors of planning can result in serious imbalance between 
equipment and traffic, with the result that load-factors are forced down 
below “break-even” point. 

Following intense negotiation in which these factors were carefully 
weighed the airlines finally agreed, with Government approval, to each 
purchase two Lockheed Electra aircraft for use on the longer routes, 
Viscount aircraft for the short haul trunk line routes and Fokker 
Friendship aircraft for feeder services, 

The stake of the Commonwealth in the selection of airlines equip- 
ment became much clearer to the industry when the proposed financial 
arrangements of the two major domestic airlines in connection with 
this re-equipment program were submitted for Parliamentary approval. 
The Airlines Equipment Act 1958 authorized extensive financial sup- 
port to both the Commission and the Company on the condition that 
they assumed certain obligations. In the case of the Company these 
obligations could not be imposed by Statute and it was, therefore, 
required to assume the obligations under a contractual arrangement. 

Part II of the Act deals with financial arrangements in relation to 
the Australian National Airlines Commission. It amended the Aus- 
tralian National Airlines Act so as to authorize the Commission to 
borrow up to $6.6m. in the form of interest bearing Treasury advances 
or Government guaranteed loans. Previously it could not borrow in 
excess of $2.2m. and then only by way of bank overdraft. In addition 
to this amount the Act authorized the Commission to borrow amounts 
not exceeding three million dollars in the currency of the United 
States of America from the Commonwealth for the purchase of a Lock- 
heed Electra aircraft and related spare parts. The Loan (Australian 
National Airlines Commission) Act 1958 authorized the Treasurer on 
behalf of the Commonwealth to borrow this amount from J. P. Morgan 
and Associates at 434% repayable over five years for the purpose of 
re-lending it to the Commission. The Act also authorized the Commis- 
sion to accept credit from Qantas up to an amount not exceeding the 
equivalent of $2.25m. in the currency of the United States of America 
for a second Lockheed Electra aircraft out of the proceeds of a $13m. 
loan from the Chase Manhattan Bank. This loan was originally nego- 
tiated by the Commonwealth to finance five Lockheed Electra aircraft 
for Qantas but because of pooling arrangements subsequently entered 
into between Qantas and 'T.E.A.L. the former company finally required 
only four Lockheed Electra aircraft. The loan was authorized by the 
Loan (Qantas Empire Airways Limited) Act 1958. The Parliamentary 
Debates also indicate that the Commission was to receive capital sub- 
scriptions for re-equipment totalling $3.3m. thus increasing its capital 
to approximately $12m. 

Part III of the Act authorized the Treasurer, on behalf of the 
Commonwealth, to guarantee the repayment of loans not exceeding 
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$6.6m. to Ansett Transport Industries Ltd. and its airline subsidiary 
Australian National Airways Pty. Ltd. for the purchase of two Lock- 
heed Electra aircraft and related spares and loans not exceeding $4.4m. 
for the purchase of six Fokker Friendship aircraft and related spares. 
The Act expressly provided that these guarantees would not affect the 
rights of Australian National Airways Pty. Ltd. under clause 3 of the 
Civil Aviation Agreemeni Act 1952 which it will be recalled authorized, 
in certain circumstances, the guaranteeing of loans not exceeding at 
any one time $8.8m. In addition to usual conditions necessary to pro- 
tect the financial interests of a guarantor the Act provided that the 
Treasurer should not give a guarantee unless certain undertakings 
were given to the satisfaction of the Minister that the Company would 
comply with the obligations specified in Part IV of the Act. As a corre- 
lative the Act provided that while the Company was contractually 
bound by these obligations the Commission would be under a statutory 
duty to also comply with those obligations. 

Senator Paltridge in presenting the Bill to Parliament"? explained 
the rationalization aspects of Part IV of the Bill in the following terms: 


“These obligations all relate to the ‘quality’ and ‘quantity’ of 
aircraft capacity to be provided by the two major domestic opera- 
tors. The Government has already taken decisions which set the 
qualitative pattern of domestic airline services. It will be recalled 
that, originally, the Commission proposed to purchase two (2) 
Caravelle aircraft and Ansett-A.N.A. four (4) Lockheed Electra 
aircraft. The Government rejected both these requests since it was 
quite clear that the stage would be set for a struggle by each airline 
to out-equip the other, regardless of the capital cost involved. 

In the domestic field, where there are only two major operators, 
the prerequisite for stability is to achieve adequate and comparable 
front-line equipment and then to ensure that such equipment is used 
for a reasonable period before being replaced, thus reducing to a 
minimum the heavy capital investment involved in airline opera- 
tions. When these principles were made clear to the operators they 
finally agreed to purchase two (2) Lockheed Electra aircraft each 
and to build the remainder of their fleets around Viscounts and 
Fokker Friendship aircraft, both of which have Rolls Royce Dart 
Engines. 

What I might term the quantitative aspect of aircraft capacity 
is simply the number of revenue traffic ton miles which the aircraft 
fleets are capable of providing in a given period at a particular 
revenue load factor. 

Part IV of the Bill sets up machinery to ensure that the two 
airlines do not provide excess capacity. First of all, an estimate is 
to be made of the traffic on competitive and non-competitive routes 
during a specified period. A determination will then be made on 
the basis of an optimum revenue load factor of the aircraft capacity 
necessary for the Commission and the Company respectively to 
carry one half of the total traffic on competitive routes and to oper- 
ate its non-competitive services during that period. 

In the light of this determination the two operators will then 





17 Parliamentary Debates Twenty-Second Parliament at p. 755 et seq. 
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be mutually bound during the period in which any guaranteed loans 
are not repaid in full by three obligations: 

First, neither airline must provide on competitive routes, during 
the specified period, more aircraft capacity than is necessary to 
carry half the estimated traffic at the predetermined revenue load 
factor. 

Second, the operators must dispose of any aircraft capacity in 
excess of that required to operate their competitive and non-compet- 
itive services after making due allowances for the need for stand-by 
aircraft, maintenance and overhaul of aircraft and crew training 
and similar matters. 

Finally, there is an obligation on the airlines not to acquire addi- 
tional aircraft which would result in the capacity limitations being 
exceeded and not to introduce aircraft of a type which, having 
regard to the types already in operation, would be detrimental to 
the stability of the air transport industry. This latter obligation is, 
of course, designed to stop a wasteful re-equipment race leading to 
a multiplicity of new and expensive aircraft types.” 

“Nothing in the Bill affects existing rationalization machinery 
established under the Civil Aviation Agreements. This machinery 
will continue to be used to determine routes, timetables and fares 
and freight rates and related matters but the task of coordination 
will be greatly simplified because aircraft capacity of the airlines 
has first been pegged to the amount necessary to perform the 
domestic air transport task.” 


The Airlines Equipment Act 1958 has no counterpart in the legis- 
lation of any other country and reflects two factors affecting Australian 
air transport which are probably unique. Firstly the Australian Gov- 
ernment has a declared policy of maintaining competition between a 
Government instrumentality and a private airline and of ensuring that 
actions of the executive do not unfairly discriminate in favor of either 
airline. Secondly the Federal authority must to some extent rely on 
contractual undertakings to exercise controls which the Civil Aero- 
nautics Board and other aviation administrations, which are not inhib- 
ited by Constitutional limitations, exercise pursuant to direct statutory 
authority. Notwithstanding these special features the legislation will 
be of interest to all aviation administrations since it sets out to solve 
re-equipment problems which are common to all countries. Only time 
will tell whether the methods of predetermining the capacity of the 
major operators and controlling the introduction of new aircraft types 
as well as disposal programs will achieve the expressed objectives. 
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I. 


ees article is concerned with questions of finance, property rights 
and their transfer, and private international law. The subject of 
the paper may be summed up by this question: What can be done to 
create a climate in which institutions in the United States will be able 
to finance the purchase of aircraft to be used in international flight 
by reserving to themselves chattel security in the craft which will be 
upheld in the courts of the foreign nations into which the aircraft 
travels? 

In connection with this question it will be necessary to look to 
what little current law there is in the field of private international law 
that bears upon the problem. It will also be profitable to look to the 
small amount of current American international maritime practice 
which adds something to the discussion. 

In part this paper is the result of a search for cases which failed to 
turn up controlling authority. Although many aircraft fly international 
routes, and the airlines that fly them depend on financing institutions 
to get the planes into the air, no case which deals even remotely with 
the specific question was found. Although there is an international 
convention on the subject, no cases have been found which have been 
decided under it. Therefore, most of the authority which has been 
investigated is at best applicable by analogy; and it is one of my con- 
tentions that even as analogy it ought not control the field. 

American airlines are now in the process of a fundamental change 
in the nature of their chief asset.1 This has involved and will continue 
in years to come to involve the commitment of an unusually large por- 
tion of their current income to capital expenditures.? The present 
method of financing does not involve chattel security,? for reasons 





1 Donahue & Perry, Airline Financing and Operational Problems, 23 JOURNAL 
or Air LAW AND COMMERCE 151 (1956). 

2 Ibid. The authors bring to light this interesting figure: at a time when annual 
revenues for all U.S. airlines total $1,600,000,000, the airlines had outstanding 
$2,000,000,000 in commitments for future purchases of equipment. 

8 Adkins & Billyou, A Proposed New Form of Security for the Senior Debt 
of Our Airlines and Railroads, 12 Business Lawyer 378, 390; 24 JoURNAL OF AIR 
LAW AND COMMERCE 465, 475 (1957). The statement in the text is with reference 
only to aircraft used in international flights. 
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which are only partly discussed in this paper. It may be that the lack 
of a ready market for a repossessed airplane makes the entire process of 
chattel security finance less advantageous than in other areas. But there 
are in fact many airlines in the world today, and most of them are 
involved in the changeover to jet aircraft. Thus a worldwide market 
of some sort should be available during at least the first few years of 
the changeover, which are the years in which difficulties are most likely 
to arise. 

It is herein proposed that a single clear-cut rule be established 
which will control all dealings with a single aircraft or a fleet. ‘This 
would carry over into international air law a principle of admiralty 
under which, for certain purposes, the law of the flag of the craft con- 
trols all questions of law arising concerning the craft.* ‘There is already 
a statute and a recording system in this country capable of being made 
the hub of such an international system. Such a rule can do no more 
than act as a binding rule of law on foreign courts. But, as will be 
discussed, there are other forces than those of justice which can be 
brought to bear to assure that justice is done. We must of course rest 
on the courts of any country where a chattel is even temporarily located 
to protect the interest of the rightful owners; neither this proposal nor 
any other can do away with such dependence. What it attempts to 
accomplish is a removal of the uncertainty inherent in a worldwide 
conglomerate of systems of private international law. 


II. 


The Restatement of Conflict of Laws adopts the rule that questions 
concerning the creation of security interests and reservations of 
title in chattels are to be decided by the law of the situs of the chattel 
at the time of the creation of the interest.*° The leading case illustrating 
this rule is Youssoupoff v. Widener.” In this case the plaintiff and 
defendant first negotiated in England for the purchase by defendant 
of certain paintings then in England, but the contract was finally 
entered into when the parties were in Pennsylvania. The agreement 
provided that the seller could, within a certain specified time, regain 
the paintings by repayment of the purchase price, and this suit was 
brought to enforce that option. The plaintiff urged that Pennsylvania 
law, which would have upheld the provision, controlled, but the court 
held that English law, which did not give it effect, was the lex situs of 
the chattels at the time of the agreement, and therefore controlled.® 





4Gilmore & Black, The Law of Admiralty 574-79 (1957); 3 Rabel, The Con- 
flict of Laws: A Comparative Study 72. (1952) 

5 Infra, 19-20. 

6 Restatement, Conflict of Laws, secs. 265, 272. 

7246 N.Y. 175, 158 N.E. 64 (1927). 

8 Another case involving two nations is New York Trust Co. v. Island Oil & 
Transportation Co., 33 F. 2d 104 (2nd Cir. 1929). There a pledge of stock made 
in New York was held not to apply to stock which was located in Mexico at the 
time of the transaction. The court said that Mexican law would apply to the crea- 
tion of any security interest in the stock. These two cases appear to contradict the 
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When the chattel is removed into another jurisdiction, the conflict 
questions become more complex. The Restatement requires that inter- 
ests created in the first state be recognized in the second® and this is 
done even in situations where it is not given effect in the second state.?° 
Sections 269 and 277 state the rules that make security difficult, partic- 
ularly where the chattel is by its nature a migratory one. Those sections 
say that dealings with the chattel in the second jurisdiction may create 
new interests in the chattel, if the law of the second state so provides." 

Absent constitutional requirements,!? such a rule is less a choice of 
law than a recognition of judicial power over a chattel within the 
jurisdiction of the court. The choice occurs when the court of the 
second jurisdiction either does or does not give the reservation effect 
to defeat the local interests created. But it should be remembered 
throughout this discussion that the cases on this question have only 
limited applicability insofar as American or English courts sit in the 























general rule deduced in Stumberg, Chattel Security Transactions and the Conflict 
of Laws, 27 Iowa L. Rev. 528 (1942) that the law of the place in which the chattel 
is intended to be used by the party having possession of it controls, between the 
parties. In both of these cases the chattel was removed into the jurisdiction in 
which the parties were said to have contracted before the suit was brought, yet 
situs law was held to control. See also Steckel v. Swift, 56 S.W. 2d 806 (Mo. App. 
1933); Mackey v. Pettyjohn, 6 Kan. App. 57, 49 Pac. 686 (1897), 57 A.L.R. 708 
(1928). It should be noted that the cases cited by Stumberg which support his 
proposition that the law of the place where the chattel is intended to be used is to 
be applied (e.g. Beggs & Co. v. Bartels 73 Conn. 132, 46 Atl. 874 (1900)) would 
be impossible to apply in the case of a peripatetic chattel. Jewett v. Keystone 
Driller Co. 282 Mass. 469, 185 N.E. 369, 87 A.L.R. 298 (1983) is a holding that 
the law of the place of contracting controls. The case involved the question of the 
right of the mortgagor to redeem; Restatement sec. 281 specifically provides that 
the _ of the situs at the time of the mortgage, lien, or pledge, controls the right 
to redeem. 


® Sec. 260. 
10 The question of recognition of the interest created is a distinct one from 


that of giving it effect to defeat a local transaction. See, e.g. Universal Credit Co. 
v. Marks, 164 Md. 180, 163 A. 810 (1932); Consolidated Garage Co. v. Chambers, 
111 Texas 293, 231 S.W. 1074 (1921). 

11 Sections 270, 271, 277, 278. The Restatement draws a distinction between the 
eases in which the chattel is levied upon in the second state by creditors of the 
mortgagor, and cases where the chattel is sold to a bona fide purchaser there. In 
the latter case 271 requires that a statute of the second state provide that the bona 
fide purchaser prevail (if the instrument was properly recorded in the first state) 
while it is sufficient in the case of an attaching creditor that the “law” of the 
second state so provides. Most American jurisdictions have reached the result of 
271 by judicial construction without the aid of statute. Metro-Plan, Inc. v. Kotcher- 
Turner, Inc., 296 Mich. 400, 296 N.W. 304 (1941); Bank of Atlanta v. Fretz, 148 
Texas 551, 226 S.W. 2d 843 (1950). The Restatement also continues the old dis- 
tinction between removal with the consent of the holder of the security interest 
and removal without such consent. Thus, while sections 270 and 271 permit the 
mortgagee to be defeated if the removal was with his consent, section 268 will only 
allow a new lien priority and will not allow the defeat of the prior interest where 
the consent to the removal was not present. See also 277, 278 compared with 275. 
This distinction is of no importance where it is contemplated that the mortgagee 
or conditional vendor will permit taking the chattel into other jurisdictions as it 
must in the case of aircraft. 

12 The Supreme Court has never passed on the constitutionality of holdings 
in which the valid security interest created in the first state was defeated by deal- 
ings in the second state where removal was without the consent of the holder of 
the security interest. Stumberg, supra, note 8, at 548, but Stumberg states, and 
I agree, that there can be little question of the legislative jurisdiction or power of 
a court to deal with chattels within its borders, no matter how they got there. 


Stumberg, supra at 542. 
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second jurisdiction. The situation contemplated in this paper is one 
in which the second jurisdiction may turn out to be any country in 
the world. 

But even apart from considerations of judicial power, such a rule 
appears necessary and proper. A reservation good in one jurisdiction, 
where notice is most likely to be available to those who might have 
need of it, cannot validly be carried over to affect the rights of those 
who may very well be totally ignorant of the fact that the chattel has 
ever been in any other place, unless the law under which they are 
acting so provides. Particularly where the second state is the forum 
will we expect a holding that will protect local bona fide purchasers 
and creditors. The single fact that the law does not look with favor 
upon enforcement of foreign chattel mortgages and other title reser- 
vations against persons who have dealt with the chattel in jurisdictions 
other than the one in which the interest has been created without the 
law of the second jurisdiction so providing is the problem which must 
be overcome to make security effective in this area. 

The largest body of reported cases in this area deal with chattels 
upon which security interests have been reserved which the law of the 
place of the creation of the interest requires to be recorded there. Most 
courts, while recognizing the principle enunciated in United States 
Fidelity & Guarantee Co. v. Northwest Engineering Co."* that recording 
laws have no extraterritorial effect, but affect rights only within the 
jurisdiction which enacted them, have gone very far to protect the 
conditional vendor of automobiles wrongfully removed from the orig- 
inal jurisdiction and taken to a second state and sold to bona fide 
purchasers there.'* But again a word of caution is in order that these 
are American courts dealing with other American created interests.!5 


A series of English cases with international facts'® have dealt with 





13 146 Miss. 476, 112 So. 580 (1927). In this case property was sold in Wis- 
consin for immediate shipment to Mississippi, under a conditional sales contract 
which was not recorded in Wisconsin. The reservation of title was invalid in Wis- 
consin unless recorded there, but Mississippi, where the chattel was at the time of 
the suit, did not require recording. The conditional vendor sought to recover the 
machines from levying creditors of the vendee who had no notice of the reservation. 
The court resolved the conflict by holding that the Wisconsin law only required 
recording to make the reservation good against Wisconsin creditors and purchasers, 
and the statute made no such requirement of recording that his failure to record 
would defeat the vendor in this situation. 

14 Metro-Plan, Inc. v. Kotcher-Turner, Inc., 296 Mich. 400, 296 N.W. 304 (1941). 

15 It should be noted at this point that the fears expressed herein concerning 
the conflict rules of foreign courts do not apply in reverse. The American courts 
make no distinction between sister states of the Union and foreign nations. Dubois, 
The Significance in Conflict of Laws of the Distinction Between Interstate and 
International Transactions, 17 Minn. L. Rev. 361 (1932). The author of the article, 
who went behind the language of the courts and looked at the facts of many of the 
American cases which have international facts, concluded that he found not even 
evidence of subconscious prejudice resulting in a tendency to choose American law, 
where a choice existed. He further points out that at least one American state, 
although under no constitutional obligation to do so, has treated foreign judgments 
- judgments from other American states, and has thus far refused to look behind 

em. 

16 Tiverpool Marine Credit Co. v. Hunter, 1868 L. R. 3 Ch. 479; Hooper v. 
Gumm, 1867 L. R. 2 Ch. App. 282; Castrique v. Imrie, 1870 L. R. 4 H. L. 414; 
Simpson v. Fogo, 1863 1 H. & M. 195, 71 E. R. 85. 
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the problem of a mortgaged ship in a foreign jurisdiction. With one 
exception!’ (and that on a singular set of facts which could no longer 
occur!®) they support the view that the second situs can deal with 
foreign-created interests so as to destroy them in a valid proceeding by 
local creditors.19 Thus, even in cases where the forum is the situs of 
the original interest, there is no guarantee that that interest will be 
protected. These cases involve ships, transient chattels like aircraft. 
To them we might well apply the considerations here proposed to be 
applied to aircraft: that sails are notice of foreign travels, and a foreign 
flag notice of a foreign registration. In the nineteenth century it would 
have been unreasonable to require a London title search of a New 
Orleans creditor. Today it would not be. It can be argued that the 
nineteenth century cases would not stand up as good law today, even 
absent the English statute on ship mortgages. 


III. 


The United States in 1938 adopted a recording system for aircraft.2° 
The American law of the transfer of aircraft has grown up under this 
statute, and it is this body of law which would be applied by an Ameri- 
can or foreign court which had elected or been required to follow 
American law in a case involving a security interest in an American 
“flag” plane. 

The Civil Aeronautics Act requires all aircraft eligible for recorda- 
tion to be recorded in Washington with the CAB.” This includes all 


craft owned by a citizen of the United States not registered in a foreign 
state, and all craft owned by any governmental agency.?? Further, all 
interests held by any party other than the owner are required to be 
recorded.” It was held in an early case that these provisions did not 
apply to craft which were not flown or intended to be flown in inter- 





17 Simpson v. Fogo. 
18 Universal C.1.T. Credit Corp. v. Victor Motor Co., 33 So. 2d 703 (La. App. 


1948), which held that although conditional sales are invalid when contracted in 
Louisiana, the courts of Louisiana will recognize them under rules of comity, and 
give effect to them to defeat local bona fide purchasers. In Simpson v. Fogo, 1863 
1H. & M. 195, 71 E. R. 85, the Vice-Chandellor refused to give effect to a Louisiana 
decree defeating the security interest because such a reservation could not be made 
under Louisiana law and would not be recognized there. The court said, “A title 
perfect by the lex loci contractus was rejected simply because the transfer was one 
which could not have taken place under the laws of Louisiana.” 1 J. & H. at 30, 
70 E. R. at 649. 
19 Zaphiriou, The Transfer of Chattels in Private International Law, 174 
(London, 1956). 
20 52 Stat. 1005 (1938); 49 U.S.C. 521-23 (1951). 
2152 Stat. 1005 (1938); 49 U.S.C. 521(a). 521(b) defines aircraft eligible for 
recordation as follows: 
(1) [aircraft] owned by a citizen of the United States and not registered 
under the laws of any foreign state; or 
(2) ... aircraft of the federal government, or of a state, territory, or posses- 
sion of the United States, or the District of Columbia, or of a political 
subdivision thereof. 


22 Tbid. 
2352 Stat. 1006 (1938), as amended, 54 Stat. 1235 (1940), as amended, 62 


Stat. 494 (1948), 49 U.S.C. 523. See 14 C.F.R. 501-505. 49 U.S.C. 523(a) provides: 
The Administrator shall establish and maintain a system for the recording of 
each and all of the following: 
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state commerce,** but later cases have thoroughly discredited this 
holding.”® 

The Act further requires that the interests of all holders of security 
interests be recorded to be valid against persons without notice.?* In 
most respects section 523 has been interpreted as any similar statute 
which determines the rights of parties to an agreement which is re- 
quired to be recorded under state law. Thus it has been held that the 
contract, although unrecorded, is good as between the parties.?7 The 





(1) Any conveyance which effects the title to, or any interest in, any civil 
aircraft of the U.S. 

(2) Any lease, and any mortgage, equipment trust, contract of conditional 

sale, or other instrument executed for security purposes, which lease or 
other instrument affects the title to, or any interest in, any specifically 
identified aircraft engine or engines of 750 or more rated take-off horse- 
power for each such engine or the equivalent of such horsepower, and also 
any assignment or amendment thereof or supplement thereto; 
Any lease, and any mortgage, equipment trust, etc. of conditional sale, 
or other instrument executed for security purposes, which lease or other 
instrument affects the title to, or any interest in, any aircraft engines, 
propellers, or appliances maintained by or on behalf of an air carrier 
certificated under 554(b) of this title for installation or use in aircraft, 
aircraft engines, or propellers, or any spare parts maintained by or on 
behalf of such an air carrier, which instrument need only describe gen- 
erally by types the engines, propellers, appliances, and spare parts covered 
thereby and designate the location or locations thereof; and also any 
assignment or amendment thereof or supplement thereto. 

(b) The Administrator shall also record under the system provided for in sub- 
section (a) of this section any release, cancellation, discharge, or satisfac- 
tion relating to any conveyance or other instrument recorded under said system. 
). Aviation Credit Co. v. Gardner, 174 Misc. 798, 22 N.Y.S. 2d 37 (Sup. Ct. 

1940). 
25 In re Veterans’ Air Express, 76 F. Supp. 684 (D.N.J. 1948); Blalock v. 
Brown, 78 Ga. App. 537, 51 S.E. 2d 610, 9 A.L.R. 2d 476 (1949). In the latter case 
there was a failure to record by the first purchaser, and then a sale by the seller 
to an innocent third party. The original buyer’s only argument was that the Civil 
Aeronautics Act provisions could not constitutionally apply to an aircraft not used 
in interstate flight, and this argument the court specifically rejected. The authority 
of the CAB in other connections where the plane was used only in interstate flight 
was upheld in United States v. Drumm, 55 F. Supp. 151 (D.Nev. 1944) (pilot’s 
license) ; Rosenhan v. United States 131 F. 2d 932 (10th Cir. 1942) (certificate of 
airworthiness). 

26 49 U.S.C. 523(c) 

No conveyance the recording of which is provided for by subsection (a) (1) of 

the section made after August 22, 1938, and no instrument the recording of 

which is provided for by subsection (a) (2) of this section or subsections 

(a) (3) of this section made on or after June 19, 1948, shall be valid in respect 

of such aircraft, aircraft engine or engines, propellers, appliances, or spare 

parts against any person by whom the conveyance or other instrument is made 
or given, his heir or devisee, or any person having actual notice thereof, until 
such conveyance or other instrument is filed for recordation in the office of the 

Administrator. For the purposes of this subsection, such conveyance or other 

instrument shall take effect from the time and date of its filing for recordation 

and not from the time and date of its execution. 

Each conveyance or other instrument recorded by means of or under the system 

provided for in subsection (a) or (b) of this section shall from the time of its 

filing for recordation be valid as to all persons without further or other recorda- 
tion, except that an instrument recorded pursuant to subsection (a) (3) of this 
section shall be effective only with respect to those of such items which may 
from time to time be situated at the designated location or locations and only 
while so situated: Provided, that an instrument recorded under subsection 

(a) (2) of this section shall not be affected as to the engine or engines specifi- 

cally identified therein, by any instrument theretofore or thereafter recorded 

pursuant to subsection (a) (3) of this section. : 

(1949) Bishop v. R. S. Evans East Point, Inc., 80 Ga. App. 324, 56 S.E. 2d 134 
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failure to record was held not to deprive the mortgagee of his priority 
where the lien claimant third party had failed to check the appropriate 
records*® or where the third party had actual notice of the prior 
interest.?9 

The most celebrated case to arise thus far under the Act has been 
United States v. United Aircraft Co. In this case Hoosier Airfreight 
executed two purchase money chattel mortgages to the War Assets 
Corporation, each for $17,000, and these were duly recorded with the 
CAA under section 523. Hoosier removed the engines from the planes 
and shipped the engines to defendant for overhaul. Defendant spent 
$10,000 in labor and materials in overhauling the engines before a 
petition under Chapter X of the Bankruptcy Act was filed against 
Hoosier. The United States, on behalf of the War Assets Administra- 
tion, here sought to replevy the engines from the defendant, who con- 
tended that the description of the engines as recorded with the CAA 
did not provide it with sufficient notice. The court upheld the defend- 
ant’s argument, and said that the recording must describe the parts 
with sufficient definiteness to give notice to persons in the defendant’s 
class, who were clearly contemplable by the mortgagee. As a result of 
this case, specific provisions for recording charges of spare parts and 
engines were added to the Act.* 

Robinson v. Smith? involved the attempted foreclosure of a chattel 
mortgage by the mortgagee, to which the mortgagor interposed objec- 
tions of illegality. The plane had been mortgaged to the defendant, 
an Alabama resident operating an Alabama airfield; it was not used 
in Georgia at all. In order to foreclose the plaintiff hired a third party 
to rent the plane from the defendant and fly it into Georgia. This was 
done by trickery, and the court said that it constituted a “fraudulent 
and unconscionable” breach of the bailment, and as a wrongful levy 
the foreclosure was defeated. It is not clear what motivated the plaintiff 
to attempt such a ploy; Alabama would probably have recognized his 
interest in the craft. But the jurisdictional holding seems right; it 
involves not a conflicts holding but merely a procedural point under 
Georgia law. It would serve as excellent precedent in an international 
case where one party felt that he had to get the res into a friendly 
jurisdiction to achieve justice. In the best of all possible worlds, this 
sort of chicanery would of course not be necessary. 

Only one case on the question of chattel security interests in a 
conflict of law situation has been unearthed. Anderson v. Triair Asso- 
ciates** is an unreported Wisconsin case which serves as a very good 





28 Atlas Securities Co. v. Ramsey, 262 Ill. App. 559 (1947), a somewhat ques- 


tionable holding. 

29 Marshall v. Anderson, 169 Kan. 41, 216 P. 2d 812 (1950), rehearing 169 
Kan. 534, 220 P. 2d 187 (1950). 

80 80 F. Supp. 52 (D. Conn. 1948). 

re Stat. 494 (1948), 49 U.S.C. 523 (a) (3), 523(d) (1952), supra, notes 
23 and 26. 

82 80 Ga. App. 151, 55 S.E. 2d 638 (1949). 

83 1949 U.S. Av. R. 440 (Circuit Court, Milwaukee County, Wisconsin, June 18, 


1947). 
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example of what might be expected in this field. Here Triair, an IIli- 
nois corporation, owned a plane which was based in Illinois, upon 
which the American Eastern Corporation had a chattel mortgage. 
American recorded its chattel mortgage under Illinois law in Cook 
County, and mailed notice thereof to the CAA in Washington in Feb- 
ruary. The CAA notified it that one of the necessary forms had not 
been provided; Eastern provided it, but the recording was not finally 
effectuated until May. In March the plaintiff, proprietor of a Milwau- 
kee airfield, had approached the defendant in Illinois about some 
repairs on the craft here in question. In April defendant flew the plane 
to Wisconsin for plaintiff to work on. Plaintiff made no inquiries as 
to any interests in the craft held by any other party, but set to work. 
When the work was completed in October, defendant refused to pay 
the cost, and plaintiff sought to foreclose his mechanic’s lien under 
Wisconsin law. American asserted its mortgage in the proceedings and 
claimed priority under the CAA recording. The court held, however, 
(1) that the recording with the CAA was not good until the recording 
was completed and the lien here sought to be asserted had arisen by 
that date, (2) that there was no duty upon the repairman to make 
inquiries in Illinois regarding any interest in the chattel held there, 
and (3) that the Wisconsin statute which gave the plaintiff his right 
with priority unless the title reservation was filed ‘‘as required by law” 
means filed under Wisconsin law, which was not done here. The court 
therefore gave judgment for the plaintiff against the chattel mortgagee. 

The court was probably on its strongest ground in disposing of the 
mortgagee’s contention that the craft was validly recorded under the 
federal statute. A check would probably have shown that the prelimi- 
nary recordation had been attempted; the subsequent completion of 
the formalities required actually did little to affect the “notice” which 
the plaintiff could have had upon inquiry. However, the statute did 
make certain requirements of those seeking to record interests in chat- 
tels, and it is not unfair to refuse to allow someone who has failed to 
comply with those requirements, no matter how formal the failure, 
to take advantage of them. The 1948 Amendment changed the statute 
to provide for mortgages to be good against third parties from the time 
“filed for recordation.’’*4 

Unless the federal recording statute was to be construed as exclu- 
sive, which up to that time it had not been,®® the court was wrong in 
refusing to allow the recording of the chattel mortgage at the home 





34 62 Stat. 494 erg 49 U.S.C. 523(c); Kerley Chemical Corp. v. Colboch, 
145 Cal. App. 2d 509, 302 P. 2d 621 (1956) applied the new wording of 523(c) in 
a case where the chattel mortgagee mailed the mortgage to the CAA with a request 
that it be returned after recording, “if possible,” that it might be recorded 
locally; this was done after it was noted on the CAA’s register as “recorded.” 
After local recordation, the original was returned to the CAA. The plaintiff had 
acquired his interest during the intervening period and contended that the mort- 
gage had not been filed with the intent that it be recorded as the statute required. 
The court rejected this contention, read the statute as amended, and gave judgment 
for the chattel mortgagee. 

35 Atlas Securities Co. v. Ramsey, 262 Ill. App. 559 (1947). 
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port of the craft to serve as notice at least to those third persons with 
actual knowledge of its domicile. The Illinois recording serves as notice 
to those who might have occasion to deal with the defendant of the 
extent to which its property is mortgaged. Unless the court had been 
prepared to go full length, and find that federal notice is enough for all, 
as the amendment provided** even where the craft is not used in inter- 
national flight, it seems too strict here. 

On its third ground the court seems clearly wrong. The Wisconsin 
statute was designed to protect instate mechanics and instate mort- 
gagees against each other. It could but probably would not be applied 
in a case where an automobile was brought into the state after valid 
recording elsewhere. Defendant could not be “required by law’’ to file 
the mortgage in Wisconsin at the time it was executed.3* The court 
went on to say, 


With particular reference to aircraft it is also well to bear in mind 
that a liberal construction should be given to statutory provisions 
concerning mechanics liens in respect to their priority in that such 
repairs are deemed vitally necessary to promote safety in means 
and methods of transportation which have been greatly popularized 
since the conclusion of World War II.38 


This language might have some relevance in a case where a plane in 
distress had required repairs before it could be flown away. In such a 
situation the considerations that influenced the Maryland court in 
Universal Credit Co. v. Marks*® would be applicable. But in this case 
the repairman actively sought the repair business in Illinois, and the 
craft was brought into the state particularly to have the repairs done. 
In such a situation the interests of the chattel mortgagee who has 
recorded locally in full compliance with local law should have been 
given paramount consideration. The court’s concern with the growth 
of air transportation might have been better served by a holding that 
validly recorded rights would be recognized in other jurisdictions, 
where the domicile of the craft is known to the third party, rather than 
a holding giving local interests a short-range benefit. 

The Anderson case and the cases which have been decided to date 
under section 523 (c) only begin to constitute a body of case law. But 
from the latter we can see that the development has been generally to 
treat the chattel very much as any other. Constructive notice is pro- 
vided by proper recording in this area, and all are to be held to notice 
of what is present in the Federal registry. The conflict of law problems 
which have arisen with respect to automobiles need not affect inter- 
state dealings with aircraft; if the Anderson case came up today, it 
would be decided the same way, but the amendment of the statute has 
taken the conflicts question out of this area once and for all, and there 





86 See note 34, supra. 

87 See U. S. Fidelity & Guaranty Co. v. Northwest Engineering Co. 146 Miss. 
476, 112 So. 580 (1927). 

88 1949 U.S. Av. R., at 448. 

89 164 Md. 130, 163A.810 (19382). 
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would be no need to consider the Illinois recording. The fact that a 
body of state conflict law will not grow up around the airplane is but 
another reason for providing in this area in international cases a rule 
which can be applied with certainty by the courts of all nations. 


IV. 


In 1948, writing in the JouRNAL OF AiR LAw AND COMMERCE,” the 
author of an article on the legal difficulties involved in permitting 
secured airline financing through chattel security listed five major 
obstacles; his fifth point, although not in order of the difficulty it pre- 
sented, was the problem of private international law regarding security 
interests. He recognized what was then the status quo as a situation 
which made any trust impossible, and he spoke of the need of some 
sort of international multilateral agreement that would make possible 
such secured financing. 

In 1948, after many years of discussion and drafting, the ICAO 
Legal Committee finally came up with an International Convention 
on Rights in Aircraft,*4 called the Geneva Convention. It was felt at 
this time that the solution offered by this convention would give rise 
to a new era in airline financing. 

Briefly, the Convention provided a promise by each adherent state 
that it would recognize rights validly created in the others.** It did not 


set up an international standard form of security but allowed the con- 





40 Hines, Legal Difficulties in Secured Airline Financing, 15 JOURNAL OF AIR 
LAW AND COMMERCE 11 (1948). 

41 Convention on International Rights in Aircraft, 1948; 4 U.S. Treaties and 
Other Int’] Agreements 18380, T.I.A.S. No. 2847; 1948 U.S. Av. Rep. 554; 2 Int’l 
L. Q. 487 (1948) (with commentary). For antecedents, see 1 Int’l] L. Q. 509 (1947). 

42 Calkins, Creation and International Recognition of Title and Security Rights 
in Aircraft, 15 JOURNAL OF AIR LAW AND COMMERCE 156 (1948). 

43 Convention, supra note 41, Article I 

Article I—Property Rights Recognized 

(1) The Contracting States undertake to recognize: 

(a) rights of property in aircraft; 

(b) = to acquire aircraft by purchase coupled with possession of the air- 

craft; 

(c) rights to possession of aircraft under leases of six months or more; 

(d) mortgages, hypotheques and similar rights in aircraft which are contrac- 

tually created as security for an indebtedness; 

provided such rights 

(i) have been constituted in accordance with the law of the Contracting State 
in which the aircraft was registered as to nationality at the time of their 
constitution, and 

(ii) are regularly recorded in a public record of the Contracting State in which 

the aircraft is registered as to nationality. The regularity of successive 
recordings in different Contracting States shall be determined in accord- 
ance with the law of the State where the aircraft was registered as to 
nationality at the time of each recording. 

(2) Nothing in this Convention shall prevent the recognition of any rights in air- 
craft under the law of any Contracting State; but Contracting States shall 
not admit or recognize any right as taking priority over the rights mentioned 
in paragraph (1) of this Article. 

Bayitch (Conflict of Law in U. S. Treaties, 8 Miami L. Q. 501 (1954)) reads 

Article I as saying that the law applicable by the conflict rule of the home country 

will control the international recognition of such interests. This appears to be 

directly opposite to the words of Article I. 
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tinuance of those forms currently in use nationally. It further adopts 
the rule, which this paper contends should be adopted with or without 
the Geneva Convention, that the priority of such interests are to be 
determined by the law of the flag of the aircraft,** except in salvage 
situations,*® where the admiralty priority rule is approximated. It has 
provisions regulating sale of the craft at the instance of attaching 
creditors,*® and a provision which makes possible security interests 
which encompass spare parts.‘ 

Two law review articles*® published in 1948 set forth the law em- 
bodied in Geneva and what it hoped to accomplish. There is very 
little to add to these at this time: to the best of my knowledge no case 
has been decided under it. And recent comment*® indicates that there 
is no more secured financing of international aircraft going on now 
than before it was adopted. 

The Geneva Convention called for only two ratifications to come 
into effect,5° and, accordingly, it went into effect on September 17, 
1953, between the United States and Pakistan.*! But since then ratifi- 
cations have been few and far between.*? During the year 1957 there 
were no additional ratifications deposited,®* and this despite the opti- 
mistic report of the IATA Legal Committee in December, 1953,54 that 
many other as yet unratifying nations were seriously considering it. 

But this convention, unlike the Warsaw*®> and Rome Conventions*® 
on personal injury and surface damage liability and limitations, needs 
virtually total acceptance to fulfill its objectives. What was sought to 
be accomplished was a worldwide system whereby each nation would 
be bound to recognize valid interests created in other nations. The fact 
that six widely scattered nations besides our own have accepted this 
rule of law gives little comfort to the airline which is engaged in activi- 
ties which call for stops at many way points or those who seek to finance 
it by this method. 

Professor Knauth* has decried the present tendency of international 
conflict law to become more and more prolix and variegated.5* But he 
reports that such is the fact; and only international agreements on the 





44 Ibid. Article X. 

45 Ibid. Article IV. 

46 Ibid. Article VII. 

47 Ibid. Article X. 

48 Wilberforce, The International Recognition of Rights in Aircraft, 2 Int’l 
L. Q. 421 (1948); Calkins, supra note 42. 

49 Adkins and Billyou, supra, note 3. 

50 Convention, supra, note 41, Article XX. 

511953 U.S. and C. Av. R. xiii (blue pages). 

5225 IATA Bull. 68 (1957); Treaties in Force 167 (October 31, 1956). 

53 25 IATA Bull. 68 (1957). 

5418 IATA Bull. 50 (1953). 

55 Convention for the Unification of Certain Rules relating to Int’] Transpor- 
tation by Air (1929), 49 Stat. 3,000 (1934), T.S. No. 876. 

56 Convention on Damage Caused by Foreign Aircraft to Third Parties on the 
Surface, 19 JOURNAL OF AIR LAW AND COMMERCE 447 (1952). 

57 Aviation and Maritime Law, 35 Chi. Bar Record 199 (1954). 

58 Ibid. at 200. 
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scale of Geneva can prevent it. But perhaps Geneva is but another 
casualty in the fall of multilateralism. 

A nation is surrendering very little when it agrees to a uniform set 
of safety rules, or rules to facilitate customs inspection and embarka- 
tion and disembarkation from international aircraft. These cannot but 
redound to the benefit of the states mutually promising such restraint 
from mutual interference. But property rights, and, as we have seen 
since the end of the second world war, rights of commerce and transit, 
are not to be so easily surrendered to a multilateral agreement.®® The 
interests which may be at stake in this situation are very likely to be 
those of local creditors and purchasers, and a desire not to sign a blank 
check for their defeat by a rule of private international law is not a 
mental process too difficult to comprehend. The fact that the United 
States quickly clasped Geneva to its bosom can explain itself in two 
ways: first, the same reasons that impelled us toward the Chicago Con- 
vention, with the belief that multilateralism would rule in the postwar 
world, and second, that as the manufacturing and financing nation, we 
had the most to gain from a worldwide system such as Geneva contem- 
plated. That England did not join us in it is less easy to fathom. It was 
the British reluctance to commit itself at Brussels and Geneva that gave 
rise to the system adopted; that is, recognition of local rights rather 
than the more ambitious project of adopting an entirely new system 
of law for aircraft. ‘The French were the other parties at Brussels with 
their own operative system of aircraft finance.® To conciliate both the 
United States and France, the Geneva system was adopted.*! But the 
French have likewise refrained from ratification of the Convention. 

Thus we are now presented with a fine house in which no one wants 
to live. It may perhaps be too soon to say that the entire project ought 
to be written off as a loss. An investigation by IATA into just what 
has kept the major European nations out of the Convention may be in 
order at this point before demolition proceedings are instituted. But 
the fact remains that the empty shell of a fine set of laws is little more 
than an artistic achievement. 


V. 


The area of the law which suggests itself as most likely to provide 
appropriate analogy is, of course, maritime law. Although the common 
law of admiralty is a body of a size and complexity which it seems 
unlikely that aviation law will ever achieve, the statutory provisions 
in the United States for ship mortgages and their recordation have a 





59 “The lesson seems clear: in matters of physical safety, personal comfort, the 
elimination of direct delays in service, there is much enthusiasm for international 
and multilateral agreement. This is often aided by the offer of lower operating costs 
and lower insurance premiums. But in the field of law and of claims for losses and 
damage, there is less zeal for uniformity.” Ibid. at 203. 


60 Wilberforce, supra, note 48. 
61 Ibid. 
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close resemblance to those enacted for aircraft.® They differ in that 
the mortgage or reservation of title in aircraft follow normal common 
law rules relating to chattels, while a special international usage for 
ships has grown up. 

The United States first adopted a ship mortgage act in 1920.® But 
it was not until 1954 that an amendment was added which made it 
clear that a foreign mortgage on an American vessel would be recog- 
nized in American admiralty cases.** An English decision in 1923% 
arrived at the same result without the aid of a statutory provision, and 
our act now so provides. But it is as yet unclear to what extent the 
recognized foreign mortgage will in fact be recognized. 

The American act by its terms applies only to ships of American 
registry.°* The only application of foreign law that can thus take place 
would be the recognition of a foreign mortgage, and the priority given 
it will be determined under American law. The jurisdictional limit of 
the act is thus a rule of private international law: a refusal to deal 
with foreign questions of title. The recognition provisions of the act 
are a further conflict rule: American law is to determine all priorities, 
but it will look to foreign law to determine which interests in an 
American vessel are to be recognized. It is submitted that such a divi- 
sion of international responsibility is most likely to result in proper 
application of the law by the court most familiar with it. 

Under the Brussels Convention of 1926,°* several European nations 
adopted a system of recognition and priority which involved rights 
created in different states. The recognition of security interests is gov- 
erned by the law of the state of creation,® but the priority is provided 
for in terms by the Convention.”° This agreement bears a strong resem- 
blance, in its basic framework, to the Geneva Convention. The United 
States has never been a party to it. 


VI. 


Any problem of property rights is at least partially one of power, 
where that power is sought to be exercised by those having possession 
of the object in question. An airplane must alight from time to time, 
to do the business which is its raison d’etve. While on the ground, it is 





62 Knauth, Aviation and Maritime Law, 35 Chi. Bar Record 199 (1954). The 
usual maritime rule is that the law of the flag controls questions of the passage of 
title. Rabel, supra, note 4; Lord and Glenn, The Foreign Ship Mortgage, 56 Yale 
L. J. 523 (1947); but cf. Zaphiriou, supra, note 19 at 211. 

63 41 Stat. 1,000 (1920), 46 U.S.C. 911-84 (1952); Gilmore and Black, Law of 
Admiralty, 571 (1957). 

6468 Stat. 323 (1954), 46 U.S.C.A. 951 (pocket part); Gilmore and Black, 
supra, at 577. 

65 The Colorado, (1923) P. 102 (C.A.}. 

66 Gilmore and Black, supra, at 578-9. 

67 41 U.S.C. 922 (1952). 

68 International Convention for the Unification of Certain Rules Relating to 
Maritime Liens and Mortgages (Brussels, 1926); 6 Benedict, Admiralty, 78 
(1941 ed.). 

69 Ibid. Sec. 1. 
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subject to the jurisdiction of local officials, and those at whose instance 
they act. To the extent that questions of international flight are ques- 
tions of international politics, the problems of chattel security are 
illusory. Where the United States is prepared to assert the claims of 
its airlines and those financing them, matters so ephemeral as the law 
need not concern us. But the protection of property interests in a 
chattel, where the rule of law governs, rests in the last analysis on those 
who have possession of the chattel. The fact that American jurisdictions 
have protected such interests where created in other jurisdictions is 
not necessarily any aid in our dealings with foreign nations. 

The proposal here made is essentially a simple one: it would do no 
more than extend the statutory American ship mortgage rule to cases 
involving aircraft, at the same time demanding foreign recognition 
of such a rule and granting it to the flag aircraft of other nations. It 
is my position that the law of the flag of the aircraft should govern all 
dealings with the craft, in whatever land, and regardless of what law 
the parties in the second state consider themselves to be acting under. 
Such a rule is essentially a choice of law rule, with the choice strictly 
limited and virtually automatic in all cases.”* 

The United States already has in operation a system of chattel 
security for aircraft,“* under which substantive rules of priority have 
been developed. It is a recording system with national jurisdiction, 
under which all domestic dealings with property interests in aircraft 


are registered with the Civil Aeronautics Board.’* This proposal would 
make the law which has been and will be developed under this act 
applicable to all interests in the craft, no matter where created. 





71 Supra, 4-6. 

72 Problems which might arise by reason of airlines of an international char- 
acter, like the Scandinavian Airways System, could be solved either by a fairly 
arbitrary assignment of nationality to each particular craft or by piercing the veil 
to determine the actual national origin of the craft. The CAB has in the past 
pierced the corporate veil to determine the nationality of the owners of an airline 
corporation. See TACA S.A. Foreign Air Carrier Permit 7 CAB 715 (1946); 
Venezuelan Permit 7 CAB 317 (1946). With reference to S.A.S. see 15 CAB 396 
(1952). 

73 Notes 21, 23, and 26, supra. The regulations adopted under 49 U.S.C. 523 
indicate that the United States is prepared to apply the rules of the Geneva Con- 
vention. These regulations are designed in part to prevent any airplane from 
having dual nationality. 14 C.F.R. 501.4(c) Aircraft Previously Registered in 
Foreign Countries: 

A registration certificate will be issued by the Administrator for aircraft 

which have last been registered under the laws of foreign countries if the 

applicant... 

(2) submits a statement signed by a proper official of the country of foreign regis- 
try that all holders of recorded rights against the aircraft have been satisfied 
or have consented to the transfer of registry; or 

(3) submits evidence satisfactory to the Administrator that the foreign registry 
has terminated or is invalid,* or that the country of foreign registry does not 
supply information with respect to recorded rights in aircraft. 

* The United States is a party to and has ratified the International Convention on 

International Recognition of Rights in Aircraft, signed at Geneva on June 19, 1948. 

Ratification of this Convention by other signatory countries may result in limiting 

the application of this clause to cases in which ownership in the country of export 

has been terminated by a sale on execution carried out in conformity with the provi- 
sions of the Convention. 

74 Notes 21, 23, and 26, supra. 
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This proposal involves a negation of the usual American and Eng- 
lish rule in such matters. That rule is without doubt proper when 
dealing with the usual sort of stationary chattel. It is arguable, however, 
that it ought not be applied to chattels which serve as means of trans- 
portation, even absent statutory change. In cases not involving means 
of transportation security of transaction should in most cases outweigh 
security of ownership as a consideration. An immovable of course is 
the strongest possible case for application of the lex situs; but by the 
same token an item of property which is always in motion presents a 
weak case for allowing its place at any given time to control the law 
to be applied to those dealing with it. At the same time its nature gives 
notice to any and all who may have occasion to deal with it that it has 
had more than one situs during its lifetime. No one acquiring an inter- 
est in an aircraft would be being held to an objectionable burden if it 
were concluded that his observation that it had wings constituted 
notice that it most probably has been dealt with somewhere else. In 
such cases the argument for allowing some fixed law to control has 
equal force as in the case of real estate. In one case the situs never 
changes; in the other it always does. Much more is this the case with 
ships and commercial aircraft than with automobiles, which, in this 
country at least, are used for local intrastate traffic at least as much as, 
if not more than, for interstate or international travel.” 

In the case of automobiles, which constitute the source of most of 
the American cases in this area, the courts have normally applied the 
law of the second state to aid the holder of the security interests against 
third parties," under their own conflict rules, although recognizing 
that the law of the first state controlled as between the parties. Where 
the automobile has been wrongfully taken into the second state by the 
buyer, and there dealt into the hands of third parties, there is less 
unanimity.” But an automobile is a state-registered item, and its regis- 
tration in most states is not to protect security of transaction but has to 
do with re-licensing, which may have little or nothing to do with the 
question of security ownership or reservation of title.78 These facts, and 
the smaller cash amounts ordinarily involved in the sale of an automo- 
bile, particularly a used one, militate against requiring a title search 
which might involve more than one state and costs disproportionate to 
the cost of the chattel being transferred. These considerations are not 
present in the case of ships and airplanes, which have universally had a 
national registry, which is directly tied to the question of the ownership 
of the property.”® Further, the amounts involved in the sale of any mer- 
chant ship or commercial aircraft are of sufficient magnitude to justify 





75 See Leary, Horse and Buggy Lien Law and Migratory Automobiles, 96 U. 
Pa. L. Rev. 455 (1948). 

76 Supra, note 11. 

77 Ibid. 

78 In states which treat registration of ownership as “title” to the automobile, 
it could be that the law of registration could be effectively made to follow the car, 
if the court of the second state were willing to so hold. 

79 52 Stat. 1005 (1938), 49 U.S.C. 421 (1952). 
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the imposition of a greater cost, which of course contributes to the secu- 
rity of the transaction. These considerations, and that of notice, furnish 
persuasive reasons for limiting the usual approach to (a) movables 
which are not ordinarily transported, (b) automobiles, and perhaps 
(c) cargoes.® 

There are few if any difficulties resultant from an application of 
this proposal greater than those which must always follow in a case 
where one forum seeks to apply the substantive law of another. Of 
course, the more dissimilar the two systems of law, the more difficult 
such a foreign application. But there is no way of avoiding this prob- 
lem, while still operating under a rule of law, where property passes 
into and out of jurisdictions in every corner of the world daily. 

It is believed that this proposal will give a substantial degree of 
protection to American institutions financing both American and for- 
eign airlines. Our law provides adequate protection to security interests 
in both aircraft and spare parts.*! 

American recognition of foreign rights under this rule will of 
course rest on application by our courts of the foreign law. But as long 
as we are advised of this fact and can take whatever steps are necessary 
under such a law to protect the parties in this country dealing with 
foreign craft, we will again be the beneficiaries of such a rule. In prac- 
tice a foreign jurisdiction which does not recognize rights of the sort 
created in this country will find itself without any available source of 
credit here. The burden would then rest upon them to recognize such 
foreign created rights under their own law, or suffer serious limitations 
upon their ability to do business here. Furthermore, a rule of law in 
the foreign jurisdiction which did not recognize security interests 
would prove a large block against any airlines being financed by Amer- 
ican interests. Particularly where the foreign nation has a state-owned 
or controlled airline would such legislative persuasion be likely to be 
effective. 

Even failing legislative adoption of the proposed rule (as discussed 
below) , it would hardly seem to be too great a step for a court sitting 
in a case involving international questions of rights in aircraft to adopt 
such a rule, as regards instrumentalities of transportation. This, of 
course, could not guarantee reciprocity of application, and might, if 
applied from one side of the fence, only reach some at least superficially 





80 With reference to cargoes of ships or airplanes, as long as they remain 
identifiable as such, the fact of notice as to their past transportation remains the 
same as with the craft itself. In Cammel v. Sewell 5 H. & N. 728, 157 E. R. 1371 
(1860) trover was brought by the original owners of the cargo against purchasers 
from the ship’s captain. The ship was German, and the cargo had been shipped 
from Russia to England by the plaintiffs, an English partnership. The ship ran 
aground in Norway, and while there the cargo was sold by the captain to Norwe- 
gians, who then sent it on to the defendant in England. The English court gave 
effect to the Norwegian transaction. 

81 Spare parts are considered as a part of the plane (or group of planes) for 
which they constitute replacements. Thus such parts even when located abroad 
should be considered as subject to the American law under this rule. Current pro- 
visions for recordation and reserved rights good against spare parts are found in, 
62 Stat. 494 (1948), 49 U.S.C. 523 (a) (3), 523 (c) (1952), and in the Geneva 
Convention, supra, note 41, Article X. 
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hard results. But if the world’s body of private international law is to 
grow more cohesive, the promulgation of such a rule by a court of 
stature could well be a move in the right direction. The limitation 
of such a rule to means of transportation which are nationally regis- 
tered gives it a logical, determinable scope. 


VII. 


Obviously, no single act of any legislative body or court can effec- 
tuate the proposal here made.®? What is being proposed is a substantive 
rule of international conflict law, but it is in fact a private law rule. 
It would act to designate the law governing of the creation and transfer 
of primary rights and remedies among parties doing business with 
reference to aircraft. As such, it must meet the tests of commercial 
feasibility and political acceptability. 

The Congress of the United States has acted to provide national 
registration of aircraft sales and mortgages.** We have in this area a 
national recording system.’ We also have much other evidence of 
national interest in the American aircraft industry, both in the legis- 
lative and executive arms of the government, not the least of which is 
in the form of subsidies.** This hardly seems to be an area where an 
idea which the industry and its regulators consider to be for the indus- 
try’s benefit need wither on the vine because of legislative inertia or 
confusion. The power to act seems clear; the implementation should 
be supplied by those who feel the need. 

But even American adoption of such a rule would have little effect 
on the situation. The persons for whose benefit this proposal is pri- 
marily made are American carriers and manufacturers. The persons 
to be effected adversely, at least in the short run, will be foreign cred- 
itors and purchasers. The acknowledgement by any other such nation, 
not a large manufacturer of planes, or one with a government owned 
airline which has not problems of airline finance, is unlikely without 
some form of persuasion by the United States. Such persuasion, it is 
believed, could best come in the negotiation of bilateral agreements. 
This country has been exceedingly generous in its granting of fifth 
freedom rights to foreign carriers. It hardly seems too great an exaction 
to require them to adopt a rule of law which would not prejudice their 
governments directly. The rule is inherently a fair one to both parties. 
Persons in other nations can of course be assured fair American appli- 
cation of the rule as regards their aircraft in this country. Under such 
an agreement the United States also asks such treatment when its 
planes fly into other nations. 





82 Bayitch, supra, note 43, states that there are two methods of solving inter- 
national conflict problems to make planning possible. The first is by the adoption 
of common substantive rules by two states. The second, more frequent method, is 
the adoption of a treaty. He comments on the United States’ usual reluctance to 
enter into such agreements. 

83 Supra, notes 21, 24, 26. 

84 Jbid. 

85 §2 Stat. 998 (1938), 49 U.S.C. 486 (1952). 





PASSENGER LIABILITY OF AIR CARRIERS 
IN COLOMBIAN LAW 


By Dona.Lp M. BARRETT 


Manager, Aviation Department : 
Compania Suramericana de Seguros Medellin, 
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7 oldest commercial airline in the Western Hemisphere was 
founded in Barranquilla, Colombia, on December 5, 1919. Sociedad 
Colombo-Alemana de Transportes Aéreos (SCADTA) initiated pas- 
senger service along the Magdalena River in Sept., 1920 with two 
Junkers F-13 hydroplanes and in a few years established routes con- 
necting the principal cities of Colombia, as well as airmail and aerial 
photography services. 

In his fascinating history of Colombian Aviation, Una Historia Con 
Alas, the well known and respected aviation pioneer, Col. Herbert 
Boy, tells the story of how Colombia moved directly from the burro 
to the airplane as the principal means of transportation. SCADTA 
opened international routes to other South American countries and 
in 1925 made a sensational flight across the Caribbean to Miami, seek- 
ing permission to inaugurate regular service to the United States. 
This flight, interestingly, led to the formation of Pan American Air- 
ways. 

SCADTA is today AVIANCA (Aerovias Nacionales de Colombia, 
S.A.) and is recognized as a great contributor to the progress of civil 
aviation in the Americas. In 1957 AVIANCA, the largest airline in 
Colombia, made 47,679 flights carrying more than | million passengers 
and more than 71 million kilos of cargo almost 23 million kilometers. 
The many other aviation companies in Colombia include passenger, 
all-cargo, helicopter exploration companies and fumigation and aerial 
photography enterprises. 

Colombia’s importance historically and currently in civil aviation, 
her geographic position in inter-hemispheric air routes, and the tempo 
of her commerical activity commend the study of certain legal aspects 
of airline passenger service. 


Part I. CONTRACTUAL LIABILITY 


This discussion will be mainly concerned with contractual liability 
of air carriers for death or injury to passengers, and will deal with 





1In his book, Global Mission, Gen. H. H. Arnold relates that he and other 
U.S. Army officers feared the consequences of allowing a “German airline” to fly 
over the Panama Canal and hurriedly instigated the creation of an American air- 
line (PAA) to carry U.S. mail from Havana to Florida, thus providing the basis 
for denial of SCADTA’s request. ; 
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decisions of the Supreme Court, commentaries of leading Colombian 
publicists, the validity of clauses limiting liability, and miscellaneous 
factors affecting liability claims. 


Decisions of the Supreme Court 


Newton C. Marshall and 2 other passengers boarded a plane of 
SCADTA at Quibd6, Colombia on March 10, 1934 for a routine flight 
to Bogota. The flight took off under normal conditions. The route 
calls for crossing the Western Cordillera of the Andes and at that point 
these were the last messages received from the plane: 


10:18 “Airplane in perfect condition; we can descend 
through the clouds.” 

10:41 ‘“‘Attention! We are flying blind in the moun- 
tains; maintain contact with us.” 


There followed a series of “V’s” on the wireless and then silence. 
The plane had crashed in the rugged jungle area of the northwest 
part of Colombia. All of the occupants, except Marshall, were either 
killed in the crash or died from injuries. Although injured himself, 
Marshall miraculously made his way to an inhabited region and was 
saved. The precise cause of the accident remained undetermined. 

Three years later he filed suit in Barranquilla against SCADTA 
for damages in the sum of $200,000.00 Colombian pesos, and this 
suit later resulted in the first Supreme Court decision in Colombia 
directly on the liability of air carriers. Marshall’s demand was pri- 
marily based on extracontractual liability for negligence and only 
secondarily on contractual liability. The Trial Court held (and was 
later sustained by the Supreme Court) that the two causes of action 
were incompatible in the same complaint, and that where a con- 
tracual basis exists, an extracontractual claim in the same demand will 
be disregarded unless separate injuries can be shown. The Trial Court 
found the defendant airline liable on a contractual basis and set 
damages at $100,000.00 Colombian pesos for physical injuries and 
suffering. 

The Appeal Court reversed the decision, and finally, on May 15, 
1946 the Supreme Court rendered its decision affirming the exonera- 
tion of the defendant airline.? In so doing the Court established the 
much discussed doctrine of “prudence and diligence” as the standard 
of care for public air carriers in Colombia. 

First, the Court examined the nature of air transportation in 
general and found that “. . . because of its characteristics, nature and 
medium of movement, the aircraft is quite different from modes of 
land and maritime transportation.” It noted, ‘In Colombia there is 
a lack of special legislation on air carriage. Therefore, the decisions 





2 May 15, 1946 G.J. No. 2032, p. 440 (The practice in citing Supreme Court 
decisions in Colombia is by date, volume or number, and page of the official pub- 
lication, Gaceta Judicial, rather than by names of the plaintiff and defendant. This 
will be followed throughout). 
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of the Court must fill the vacuum, constructing a doctrine which best 
harmonizes with our general legal order, without forgetting the special 
characteristics of air transportation and the necessity of the Nation 
to stimulate its growth and development.” Thus, the Court chose not 
to apply directly the Code of Land Commerce or the Code of Mari- 
time Commerce to air transportation. 

Second, on the nature of the air carriage contract itself, the Court 
held that, in the absence of special legislation and since the carrier 
can offer at best relative security to the passenger, the carrier’s duty 
of care is one of prudence and diligence in its operations. The carrier 
is not required to prove an act of God (caso fortuito) to escape lia- 
bility, as was previously required of carriers engaged in land trans- 
portation. 

In the words of the Court: “In order to precisely define the con- 
tractual obligations of safety in air transportation, the factor of risk 
must play a preponderating role . . . For this reason the obligation 
of safe carriage on the part of the air carrier, in the absence of special 
legislation, cannot be other than simple prudence and diligence. It 
is fitting that the carrier be required to perform with much diligence 
and care for the safety of passengers, but the essentially dangerous 
character and nature of aviation cannot impose on the carrier such a 
degree of perfection, that exhausting the precautions possible of 
occurring to the human mind, the passenger can be relieved of all 
danger.” 

Regarding the reasonable obligations of the carrier assumed in 
the carriage contract, the Court said, “. . . To require of the public 
air carrier proof of an act of God to exonerate itself from contractual 
liability originating in an air accident, would be equivalent to forc- 
ing it to accept an obligation more serious than it assumes. The carrier 
guarantees that it will take all the precautions relating to the proper 
condition of the aircraft, the qualifications of the pilot, the carrying 
out of schedules on approved routes, etc., but it cannot give an un- 
limited guarantee against the so-called ‘risks of the air.’ ”’ 

Third, the Court observed that even applying the provisions of 
the Civil Code, the Code of Land Commerce and the Code of Mari- 
time Commerce to air travel, the standard of care would be the same. 

With respect to the Code of Land Commerce, the Court noted 
the difference between “public” and “private” carriers expressed in 
Art. 2718 and cited with approval a 1941 case* to show that the stand- 





3 Art. 271: “Transportation enterprises are private and public. Private car- 
riers are those which, engaging in the transportation business, have not offered 
their services to the public and which freely engage in the transportation of per- 
sons and goods at agreed prices. Public carriers are those which have a transporta- 
tion establishment announced and open to the public, and carriage is effected at 
the -_ and prices and under the conditions previously fixed in their announce- 
ments. 


* April 23, 1941 G.J. Vol. 51, p. 461. 
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ard of care of a “public carrier,” by virtue of Art. 322° is different 
from that of a “private carrier” under Art. 306.° The cited case, deal- 
ing with transportation by aerial cable car, held that under Art. 306, a 
private carrier could only escape liability by showing that the accident 
occurred because of an act of God, while Art. 322 (Section 4) required 
merely showing absence of fault (prudence and diligence) on the 
part of the public carrier. In the Marshall decision the Court found 
Art. 306 “incompatible” with air transportation by public carriers. 

Prior decisions had been almost unanimous in holding that a 
public carrier in land transportation was required to prove an act of 
God to escape liability.’ 

On the application of the Civil Code, Art. 2072, to air transporta- 
tion, the Court in another dictum in the Marshall case found that the 
terms of this article indicate a distinction between liability of a car- 
rier for transportation of persons and for transportation of things. 
“... the first part of Art. 2072 prescribes that the carrier is liable for 
the injury to a person carried, occurring as a result of the bad condition 
of the vehicle, ship or vessel in which the carriage is effected; the sec- 
ond part of the article, relating to the carriage of things, makes a 
carrier liable for the destruction of cargo unless it proves an inherent 
defect in the cargo or an act of God.” The Court concluded: ‘““The 
Civil Code . . . exonerates the carrier of persons by mere proof of 
absence of fault.” 

Going further, the Court said that only if the Land Commercial 
Code permitted the above interpretation, could that Code be applied 
to air transportation. If not, then the provisions of the Civil Code and 
the Maritime Code would govern. As seen above, the application of 
the Civil Code to air carriage of persons results in a duty of prudence 
and diligence, and, in the view of the Court, the same standard of care 
results from the application of the Maritime Code, Art. 353. 

Two subsequent decisions of the Supreme Court in air carriage 
cases adhered to the doctrine of the Marshall case.8 The latest pub- 
lished Supreme Court decision on liability of air carriers for death 
or injury to passengers, that of Sept. 27, 1955,® reviews the previous 
cases on the subject and reaffirms the holding in the Marshall case. 





5 Art. 8322: “Public carriers are under the obligation: Sec. 4— To indemnify 
passengers for injury which they may suffer in their persons, due to bad condition 
. the vehicle, due to the fault of the carriers and that of their drivers and post- 

ys.” 

6 Art. 306: “The carrier is liable for both slight and gross negligence in the 
fulfillment of the obligations imposed by the carriage. It is presumed that the loss, 
damage or delay occurred through negligence of the carrier. In order to exonerate 
itself from all liability, the carrier must prove that the act of God did not result 
in the damage through its negligence, and that its care and experience were in- 
effective to prevent or modify the effects of the accident that caused the loss, dam- 
age or delay.” 

7 Nov. 19, 1927 G.J. Vol. 38, p. 96; April 2, 1943 Vol. 55, p. 416; March 21, 1939 
Vol. 48, p. 193; Nov. 30, 1935 No. 1905, p. 178; May 31, 1938 No. 1936, p. 572; Nov. 
25, 1938 Vol, 47, p. 409. 

8 Nov. 29, 1946 G.J. Vol. 61, p. 661; Aug. 27, 1947 G.J. Vol. 62, p. 678. 


9 Sept. 27, 1955 G.J. Vol. 81, p. 162. 
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In the 1955 case an aircraft of AVIANCA was on an instrument 
flight in bad weather and crashed into a mountain near the airport 
of Bucaramanga, causing the death of all aboard. The Court held the 
defendant liable for failing to take proper precautions in the mainte- 
nance of emergency radio equipment at the airport, the malfunction- 
ing of which prevented adequate transmission of weather information 
to the flight in question. 

The Court stated, “The appellant (airline) . . . asserts . . . the 
doctrine of the Court, by virtue of which an air carrier is charged 
with a general obligation of prudence and diligence and therefore is 
exonerated from liability by proving absence of fault . . . This Court 
reiterates this doctrine, developed especially in the following de- 
cisions: April 23, 1941 G.J. Vol. 51 p. 461; May 15, 1946 G.J. Vol. 60 
p. 430; Nov. 29, 1946 Vol. 61 p. 661; Aug. 27, 1947 G.J. Vol. 62 p. 678; 
and corrects those of April 23, 1954 G.J. Vol. 77 p. 411; and Nov. 23, 
1954 G.J. Vol. 79 p. 665, in keeping with this same doctrine.” 

“Therefore, in case of accident, air carriers, to exonerate themselves 
from liability originating in the carriage contract, need prove only 
that they have taken all the measures conducing to the complete ful- 
fillment of their obligation to transport the passenger without injury 
to his destination. This Court has reviewed the juridical construction 
elaborated in these decisions, with diverse elements of the positive 
law, since the positive law does not have special provisions concerning 
the mentioned type of transportation, and the Court considers such 
construction adjusted to the law, the peculiar nature of air navigation 
and the general doctrine on this important subject.” 

Thus, it can be affirmed that the doctrine of the Supreme Court 
establishing the duty of simple “prudence and diligence,” and allowing 
a public air carrier to escape liability for death or injury to passengers 
by showing “absence of fault” without having to attribute the accident 
to an act of God, is the present rule of law in Colombia. 


Commentaries of Leading Colombian Publicists 


In Colombia, a Civil Law country,!® the written commentaries of 
jurists and outstanding legal writers, called tratadistas, are often of 
greater importance in the development of the law, than under the 
Anglo-American system in which the doctrine of stare decisis pre- 
dominates. And attention to the opinion of publicists is necessary in 
a subject such as Air Law, on which there is no special legislation on 
passenger liability of air carriers. 

While in general, all of the writers on the subject agree with the 
views of the Supreme Court in the Marshall case as to the unique 
nature of air transportation and the need for special laws, they 





10 Colombia’s historical and traditional ties are with Spain and France. The 
Colombian Civil Code was patterned after the Bello Code of Chile, which was based 
on the French Code. Colombia’s Commercial Codes were adopted from those of the 
former State of Panama, which in turn were based on Chilean legislation. 
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unanimously disagree with the Court’s interpretation of the nature of 
the air carriage contract and the application of the Civil and Com- 
mercial Codes to air transportation. 

In the Marshall case the Court did not directly discuss the classifi- 
cation of the transportation contract in terms of traditional Civil Law 
definitions, but, emphasizing the factor of risk, found the contract of 
air carriage implied a duty to use proper means in carrying out the 
contract, rather than a guarantee of successful completion of the car- 
riage. The precise nature of the transportation contract in Civil Law 
countries has been the subject of many divergent views expressed by 
European writers." 

In his article, ‘“‘La Responsabilidad Civil del Transportador 
Aéreo,”!? Dr. Alberto Zuleta-Angel’® attacks the reasoning and the con- 
clusions of the Court in the Marshall case. He refers to the division of 
obligations to perform (obligaciones de hacer) made by Demogue“* 
into obligations to take proper means (obligaciones de medio) and 
obligations to accomplish a certain result (obligaciones de resultado) . 
Dr. Angel strongly affirms that the carrier’s obligation is to transport 
the passenger safe and sound to his destination, and not simply to use 
proper means to effect this result. Therefore, he finds, the carrier is 
liable for non-fulfillment of this obligation unless it can show that the 
interruption of the carriage was due to an act of God or the interven- 
tion of a foreign element. In his terms, the carrier’s obligation is an 
obligacion de resultado and not an obligacidn de medio. The fact that 
the carrier operated with diligence and prudence is insufficient to exon- 
erate it, as this type of defense is only applicable to obligaciones de 
medio. 

Dr. Alvaro Pérez-Vives,© in his authoritative treatise on obliga- 
tions’® classifies the contract of transportation as the most important 
example of the obligacién de resultado, and argues along the line of 
reasoning of Dr. Zuleta-Angel. 

Agreeing with the views expressed by these authors are Dr. Carlos 
Samper-Wills'? and Professor Carlos Holguin.18 Dr. Pablo Emilio 
Jurado,” while basing his opposition to the standard of care of “pru- 





11 Ortega-Torres, Codigo de Comercio Terrestre (Bogota, 1956), p. 98. 

12 Revista Trimestral de Derecho Comercial, No. 2 (1947). 

13 Professor of Commercial Law, National University; ex-Magistrate of the 
Supreme Court; legal commentator of great prestige. 

14 Demogue, Trraité des Obligations, Vol. 5, No. 123. 

_ 15 Professor of Law, National University; Member of the Society of Compara- 
tive Legislation, Paris; Authority on obligations. 

16 Pérez-Vives, Teoria General de las Obligaciones, Vol. III (Bogota, 1953) 
p. 163 et seq. 

17 Colombian attorney; author of the book, El Contrato de Transporte Aéreo y 
la Responsabilidad, (Bogota, 1947). 

18 Professor of Law, National University; author of the article, “La Responsa- 
bilidad del Transportador Aéreo y el Contrato de Seguro,” Revista Juridica. No. 
20 (April, 1951). 

be Specialist in Air Law; former Counsel and Director General of Civil Aero- 
nautics. 
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dence and diligence” on the practical problems of the plaintiff in 
producing evidence of specific fault in aviation accidents, and on the 
unequal capacity of the plaintiff and the carrier to sustain losses, would 
impose a system of strict liability.?° 

The mentioned writers, cite several Supreme Court cases”! dealing 
with land transportation, in which cases the Court found the obliga- 
tion of safe carriage to be an obligacién de resultado. 

In addition to attacking the Court’s interpretation of the air car- 
riage contract as expressed in the Marshall case, the majority of writers 
also disagree with the Court’s application of the various Codes to air 
transportation which application was presented in dicta. 

Regarding the application of the Code of Land Commerce, Art. 306 
and Art. 322 (Sec. 4) and the distinction between public and private 
carriers’ duties found in these provisions, Dr. Zuleta-Angel affirms 
“it is indubitable that the doctrine established by Art. 306 (requiring 
evidence of act of God to escape liability) is applicable to public 
carriers. This is expressly provided by Art. 318.”*? He would apply 
these provisions to air transportation. For support of his position he 
cites a 1938 railroad case** in which the Supreme Court stated that 
Art. 306 is applicable to public carriers by virtue of Art. 318. Other 
writers on the subject agree with Dr. Zuleta-Angel. 

None of the commentators accept the difference observed by the 
Court in the obligations of carriers of persons (first part of Art. 2072 
of the Civil Code) and carriers of goods (second part of the same 
article) . They assert that the Civil Code should not be interpreted so 
as to give more protection to goods than to human life. ‘The Court’s 
dictum applying the Code of Maritime Commerce to air transportation 
by analogy, is also generally rejected. 

It should be observed that although these outstanding jurists and 
commentators have strongly criticized the doctrine set forth in the 
Marshall case, their criticism has been of no avail. In view of the 
unanimity of their views and the prestige they enjoy in a country which 
usually gives great weight to the writings of tratadistas, it is truly 
surprising that all of their arguments have fallen on deaf ears. The 
net effect has been that the mentioned doctrine, followed in later 
cases, has become more firmly established. 


The reasoning of these writers is cogent and convincing on the 
general nature of the carriage contract in the context of the Colombian 
legal system. Under this system it is logical that a public carrier be 
held to an obligation of safe carriage to destination. The emphasis 
given by the Court in the Marshall case to the factor of risk is not 
justified. Nearly all human activity involves some risk and no carrier, 





20 Jurado, “El Transporte Aéreo en Colombia,” Cuadernos Juridicos, Nos. 7, 
8, 9 (Dec. 1947). 
21 Supra, note 7. 
_ 22 Art. 318: “The provisions of this Title (which includes Art. 306 relating. to 
private carriers) are applicable to public carriers.” 
23 Nov. 28, 1938 G.J. No. 1948, p. 44. 
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whether engaged in land, sea, or air transportation, can guarantee 
absolute and perfect security at all times. If evidence of specific fault 
is available, then there is little question of liability. But the lack of 
any clear indication of the causes of accidents is frequent in aviation 
cases, and this was true in the Marshall incident. 

The essential question is “Who is going to bear the loss?”’, or “Who 
has the burden of proof?” Should the carrier be given the burden of 
showing the intervention of a foreign element to escape liability? Or 
should the plaintiff be required to show specific fault on the part of 
the carrier in all cases? 

As to the matter of producing evidence it is obvious that the car- 
rier is in a far better position to explain the non-fulfillment of the 
carriage contract. It has available all the records dealing with its opera- 
tions and is intimately familiar with the details of its activities and 
the dangers inherent in them. 

The relative abilities of plaintiff and carrier to sustain losses is 
certainly a debatable question and examples can be given to show how 
unlimited claims can adversely affect an airline. At any rate, the award 
to the plaintiff of $100,000.00 Colombian pesos by the Trial Court 
in the Marshall case would have been a very heavy burden on the 
airline if the decision had not been reversed on appeal. 

The basic philosophy behind the Supreme Court doctrine in the 
Marshall case is expressed in this part of the decision: “Therefore, the 
decisions of the Court must fill the vacuum (of special legislation) 
constructing a doctrine which best harmonizes with our general legal 
order, without forgetting the special characteristics of air transporta- 
tion, and the necessity of the Nation to stimulate its growth and de- 
velopment.” (emphasis supplied) 

It is submitted that the Court determined to protect the nascent 
air transportation industry from ruinous lawsuits by devising a doctrine 
which allows the airline to exonerate itself when the specific cause 
of an accident is unknown. In effect, then, it is the passenger or his 
heirs who must ultimately bear the loss relating to an injury or death 
of a passenger in the mentioned circumstances. This reasoning loses 
much force in view of the extensive development of aviation liability 
insurance. 

In the Marshall decision, the Court’s dicta on the application of the 
Land Commercial Code and Civil Code, with the careful distinctions 
between public and private carriers, and between carriage of goods 
and persons, is not so much a contribution to the interpretation of 
the air carriage contract as it is an attempt to give support to the 
Court's basic philosophy expressed in the body of the opinion. 


Validity of Clauses Limiting Liability 
It is necessary, in determining the contractual liability of air car- 
riers for injury or death of passengers, to consider the legal and prac- 
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tical value of clauses limiting liability. The practice of inserting such 
clauses in conditions of passenger tickets and tariffs is of long and 
wide-spread usage. The legal validity of these clauses in the light of 
legislation, decisions of the Supreme Court and opinions of commen- 
tators will now be discussed, leaving the practical value to later con- 
sideration. 

Art. 1604 of the Civil Code, which fixes the general obligations 
and rights of parties to a contract, states in part:“. . . nevertheless, it 
is understood that these provisions are without prejudice to special 
stipulations of the laws and the express stipulations of the parties.” 
Clearly, the freedom of contract here presented is limited by Art. 1522 
of the Civil Code which invalidates clauses condoning future wilful 
misconduct (dolo), and by Art. 63 of the same Code, which makes 
gross negilgence (culpa grave) equivalent to wilful misconduct. The 
Supreme Court has so held, adding that in any case a clause thus limit- 
ing liability will have at least the effect of inverting the burden of 
proof.*4 

With special reference to the transportation contract, Art. 2072 
of the Civil Code makes a carrier of goods liable for their destruction 
or damage, unless the carrier can prove latent defect in the goods or 
act of God, or unless it can show stipulations to the contrary in the 
carriage contract. This latter provision would seem to be limited by 
Art. 8 of Law 52 of 1919 prohibiting the use by public carriers of 
goods, of clauses which limit the obligations or liability of carriers. 

While the two legislative provisions just mentioned refer specifi- 
cally to goods only, Art. 329 of the Code of Land Commerce states 
that “The printed tickets issued by public carriers with clauses limit- 
ing liability to a stipulated sum do not exempt the carrier from com- 
plete indemnification of the passengers or shippers of goods for the 
losses which they may justly prove to have suffered.” 

The Supreme Court decisions on the validity of exonerative clauses 
in air transportation are three. First, in the Marshall case, the Court 
extended its reasoning on the unique nature of air transportation to 
the application of Art. 329 of the Code of Land Commerce and Art. 8 
of Law 52 of 1919. It found these laws, like Art. 306 of the Land Com- 
mercial Code, “incompatible” with air transportation. 

A clause in Marshall’s ticket specified that “All travel is at the 
entire risk of the passenger,” and the Court found that this did not 
imply any limitation on the contractual liability of the carrier with 
respect to “‘risks of the air.” The carrier is not held responsible anyway 
for accidents arising from such risks. However, the Court added that 
the validity of such clauses cannot be interpreted to condone future 
wilful misconduct. 


_ But while the Court seemed to give validity to the mentioned clause 
mM respect to “risks of the air” (which it did not define) , this did not 
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put the carrier in any better position. The Court concluded: ‘Thus, 
with or without an exoneration clause for risks of the air, the company 
need only prove that the accident was not generated by its fault; 
therefore, it is sufficient to prove absence of fault, which is different 
from proving an act of God or the intervention of a foreign element.” 
The important point here is that the carrier, even with the benefit of 
such a clause must still prove prudence and diligence in its operations. 

In a later (1947) case dealing with air transportation the Court 
affirmed: ‘““The clause exonerating a carrier from liability is not valid 
in the contract of carriage of persons, whether by land, rivers, ocean 
or by air, if on the basis of such clause, it is attempted to exonerate 
the carrier from liability from all classes of fault, whether directly im- 
putable to the carrier or to the persons for whom it is responsible.” 

However, referring specifically to the contract of carriage of per- 
sons by air, the Court in the above cited 1947 case said that in keeping 
with Art. 1620 of the Civil Code which stipulates that if a clause in a 
contract can be given meaning it should be, and in view of the fact 
that the so-called “risks of the air” do not arise from the negligence 
of the carrier, ‘‘the Court has ascribed to the exonerative clause in the 
transportation of persons a limited and circumscribed meaning in 
which it is valid. On this matter the decision of Nov. 29, 1946 can be 
consulted.” In that case?® the effect of inverting the burden of proof 
was ascribed to an exonerative clause, in the sense that the clause 
permitted showing prudence and diligence, which if proved, would 
shift the burden of proof to the plaintiff to show specific fault. 

While in the Marshall case the Court did not define “risks of the 
air,” Pérez-Vives asserts that this term is equal to an act of God, such 
as a sudden unpredictable storm en route, etc. This, he says, should 
not be confused with acts indicating negligence of the carrier, as 
would be the case of the breaking off of a wing, taking off in sub-normal 
weather conditions, flying contrary to regulations, etc. In the Nov. 29, 
1946 decision “risks of the air” were defined as “those risks not due 
to deficiencies of the aircraft nor errors of the crew.” 

On the validity of clauses which limit liability to a certain maxi- 
mum sum, the Court in the Marshall case referred to Art. 329 of the 
Land Commercial Code, and Law 52 of 1919 (which prohibits use 
of such clauses by public carriers of goods) and found these laws 
“incompatible” with air transportation. 

However, this position has apparently been changed by the decision 
of Aug. 27, 1947 cited above. In this case the Court said, “In this 
Chapter III (of the Code of Land Commerce) we find Art. 329 and 
the application of Art. 8 of Law 52 of 1919. Some believe that these 
last two provisions apply only to the transportation of things. But 
for the Court, such an observation is not well founded, since human 
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safety and integrity are in play and the rights which refer to these 
cannot be renounced. Thus, the clause which diminishes liability or 
exonerates a carrier from liability is illicit as against public policy.” 
Attempts to limit general contractual liability of air carriers for acts 
of their servants or agents would be unenforceable according to this 
same decision. This view is in accord with the opinions of the pub- 
licists.?7 

The validity of clauses other than those which completely exempt 
a carrier from all liability to passengers or which limit its liability to a 
maximum sum, has not been passed on by the Court in air transporta- 
tion cases. However, a “penal clause,” specifying a certain amount as 
damages, and not just a maximum, would apparently be unenforce- 
able under Art. 1600 of the Civil Code. This article allows an obligor 
to prove all incurred damages in spite of a penal clause. 

On the subject of limitation of time for presenting claims, the 
equivalent of a “Statute of Limitation” is considered a matter of 
“public policy” in Colombian law. Clauses which extend or renounce 
established legislative time limits would be held invalid, and presum- 
ably the same would apply to attempts to shorten such established 
limits. Of course, if unrestricted shortening were allowed, this could 
amount to practical exemption in an extreme case. 

As to the non-fulfillment of “subsidiary obligations” resulting in 
route deviation, delay, failure to honor a validly issued ticket, etc., 
clauses which specifically limit liability for breach of this type of 
obligation would presumably not be against public policy, as not 
dealing with safety of human life. But, if a limitation is expressed in 
terms of a maximum sum recoverable, it is submitted that the Supreme 
Court would find such limitations contrary to Art. 329 of the Code of 
Land Commerce, as expressed in the 1947 airline case. An exonerative 
clause would probably be subject to the same decision, and would be 
found, in effect, unenforceable. 

When clauses completely exonerating a carrier or limiting its lia- 
bility are held unenforceable, this does not have the effect of destroy- 
ing the entire contract. This is seen from the decisions cited above, in 
all of which cases the contracts were held valid in spite of the men- 
tioned clauses.?§ 


Miscellaneous Factors Affecting Liability Claims 


Although it has been shown that the legal value of clauses limiting 
liability is in effect nil, these clauses have a practical value which 
should be considered here. The experience of insurance companies 
which indemnify Colombian airlines for passenger liability shows a 
remarkably low incidence of claims. 





~ Zuleta-Angel, “Clausulas de No Responsabilidad en el Contrato de Trans- 
porte,” Revista Trimestral de Derecho Comercial, No. 1 (1947). 
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Among the contributing factors is the tendency of the traveling 
public to accept as valid the clauses limiting liability which are found 
printed on tickets, schedules, public notices, etc. While it is probably 
true that the general public in most parts of the world tends to accept 
as controlling the printed conditions found in contracts and tickets, it 
should be remembered that in Colombia, air travel has become the 
accepted means of transportation by persons of all economic and 
social groups, so that it is not uncommon to see barefoot campesinos 
boarding flights of the several feeder lines and of the main airline, 
AVIANCA. 

The socio-economic level of a large majority of the traveling pub- 
lic also tends to make that public less ‘claims conscious” than, for 
example, the air-traveling public of the United States. Litigation in 
Colombia is often long and costly, and except for the relatively small 
group who have the financial resources to maintain a lengthy court 
action and the education and training which tend to make them aware 
of their rights, the public is not accustomed to think in terms of suits 
against air carriers. . 

Also, the now well established doctrine of “prudence and dili- 
gence” in air carrier cases is known to attorneys handling litigation 
in this field. Unless there is clear evidence available of specific fault 
on the part of the carrier, the prospects for the plaintiff's attorney are 
not very attractive. And the practical difficulties of producing evidence 
showing the cause of an aviation accident are well known. 

Of perhaps less apparent but nonetheless real influence on the 
incidence of claims and suits is a local more which tends to discourage 
initiative on the part of the heirs of an accident victim. It is strongly 
felt, at least among the middle and lower economic groups, that seek- 
ing indemnification for the death of a relative is unseemly. 

The relative importance of the above factors is impossible to 
evaluate exactly. However, experience indicates that the general 
credulity of the public concerning clauses limiting liability seems to 
be of prime importance. The effectiveness of these clauses in dis- 
couraging litigation is suggested by the fact that aviation enterprises 
continue to use restrictive or exonerative clauses despite declarations 
of the Supreme Court holding them unenforceable. 


Part II. EXTRACONTRACTUAL LIABILITY 


The standard of care established by the Supreme Court in respect 
to contractual liability of air carriers, i.e. “prudence and diligence,” 
applies as well to the field of extracontractual liability. But there are 
some important consequences worth noting in regard to whether a 
cause of action is based on contractual or extracontractual liability. 
Also, the aspect of air transportation as a ‘“‘dangerous activity” must 
be considered. 





PASSENGER LIABILITY IN COLOMBIAN LAW 


General Concepts 


The basis for extracontractual liability in Colombian law is found 
in Art. 1494 of the Civil Code, which includes as a source of obliga- 
tions: “an act which has inflicted injury or damages on another.” ‘This 
act can be either one of commission or omission.?° 

The obligation to indemnify injuries unintentionally caused is 
provided in Articles 2341, 2347, and 2356 of the Civil Code. Art. 2341 
reads: “One who has committed an intentional wrong or negligence, 
which has inflicted an injury upon another, is obligated to indemnify 
the other, without regard to the principal sanction which the law 
(criminal) may impose for the negligence or intentional wrong com- 
mitted.” Under Art. 2347, a person is held liable for the negligent 
acts of persons for whom he is responsible, such as agents, employees, 
etc. And Art. 2356 provides that one is liable for injuries caused by 
dangerous activities in which he may be engaged. 

It will be noted that Art. 2341 includes both intentional wrongs 
(delitos) and unintentional wrongs or negligence (cuasidelitos) . It 
has been held that these two civil wrongs are different in nature. For 
the first to exist, it is necessary that the defendant has actually desired 
that the injury be inflicted, and that he acted with this purpose. For 
the second, it is necessary only that the injury has occurred through 
imprudence or negligence, by act or omission, that is, through an 
“error in conduct” which would not have been committed by a prudent 
individual placed in the same external circumstances as the de- 
fendant.*° 


The three principal elements of an action for extracontractual 
liability are succinctly stated in a decision of the Supreme Court on 
April 30, 1937:%1 “Injury caused to a person gives rise to a legal rela- 
tionship between the victim and the author of the injury. The inherent 
and recognized elements of this relationship which must be proved 
in the corresponding suit are: an injury, a culpable act, and a necessary 
relation of causation.” 

In Colombia the theory of extracontractual liability called teoria 
del riesgo creado or teoria objetiva, in which it is completely sufficient 
merely to show that a person suffered an injury in order for the victim 
to have a right to indemnification, has been rejected by the Court and 
the publicists. The element of blame-worthiness or culpability of the 
act causing the injury continues to be the fundamental of civil lia- 
bility.52 


On the general definition of negligence, the Supreme Court has 
said that it consists of ‘an error of conduct which a diligent and 
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prudent person placed in the same external circumstances of the de- 
fendant would not have committed.”** As to the standard of conduct 
involved in this concept of negligence, the Court has held that “The 
conduct of the defendant must be compared with that of an average, 
normally prudent man placed in the same objective situation as the 
defendant.”*4 This is the modern definition accepted by such authors 


as Pérez-Vives.*5 


Burden of Proof 


As was seen in the discussion of contractual liability, the matter of 
who has the burden of proof and how this burden of proof is met 
is a most important question. Art. 1757 of the Civil Code provides: 
“One who alleges the existence of obligations or their extinction has 
the burden of proving same . . . Evidence consists of public and private 
documents, witnesses, presumptions, confessions, sworn statements 
and personal inspection by the judge or prefect.” This article should 
be read in conjunction with Art. 1604 of the same Code, which states 
in part: “... It is incumbent on one who is obligated to exercise 
diligence and care to prove same; it is incumbent on one who alleges 
act of God to prove same.” 

Since 1897 the Supreme Court has uniformly interperted Art. 1604 
as follows: “In every case it is incumbent upon the party who should 
have exercised prudence and diligence to prove same, whether dealing 
with a breach of contract, an intentional wrong or negligence.”’%6 


Air Carrier Decisions 


In the only Supreme Court decision directly on the extracontractual 
liability of air carriers for death or injury to passengers, Calle et al vs. 
AVIANCA, decided on Sept. 27, 1955," the Court held that its inter- 
pretation of the contractual liability of air carriers, expressed in other 
actions consolidated for decision, was equally applicable to this extra- 
contractual demand based on Art. 2341 and Art. 2347 of the Civil 
Code. In the contractual actions referred to, the Court reiterated: 
“In dealing with air transportation, the carrier is exonerated from 
liability on proving absence of fault, that is, the complete fulfillment 
of the expressed obligation of prudence and care. This includes show- 
ing that the carrier took all means and precautions in order to avoid 
the occurrence of an accident.” “It is the carrier who must prove his 
own diligence and not the victim (who must prove) lack of diligence 
of the carrier.” 

In this case, the Court found that faulty maintenance of emergency 
radio equipment, indicated in the Civil Aeronautics Authority’s offi- 
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cial accident investigation report, showed lack of prudence and dili- 
gence of the carrier. 

Since in this case the standard of care required of air carriers was 
held to be the same whether actions are based on contractual or extra- 
contractual liability, decisions finding lack of prudence and diligence 
in contractual actions are applicable to this discussion. In one de- 
cision®® the defendant airline was held liable for the death of a pas- 
senger in a crash due to the falling off of a wing and a float during a 
hydroplane flight under normal conditions. 

In another passenger death case, the defendant was held negligent 
in not providing its plane with radio equipment which would have 
allowed the pilot to receive warning of bad weather along the route 
and thus avoid the fatal crash resulting from an attempted emergency 
landing in adverse atmospheric conditions.*® 

It should be noted that in meeting the burden of proof by estab- 
lishing the prudence and diligence of its operations, the carrier must 
take into account the reports of the official accident investigation 
commissions of the Civil Aeronautics Authority. In the 1955 decision 
cited above, the Court reaffirmed the rule that such reports (a) have 
legal value in civil and criminal proceedings, (b) are “public docu- 
ments” not requiring the usual evidence of proper issuance and execu- 
tion of formalities, (c) may be admitted in evidence, and (d) have 
the probative value of tending to show whether or not the carrier 
fulfilled its duty of prudence and diligence. Of course, such reports 
may be supported or rebutted in the ordinary manner by the parties. 


Comparison of Contractual and Extracontractual Actions 


The consequences of actions based on contractual and extracon- 
tractual liability are compared by the Court in the 1955 decision and 
are summarized as follows: in the action based on breach of contract, 
the origin of the right to damages is based on contractual obligations, 
while the extracontractual action originates in the culpable act or 
negligence. The actions are different from the standpoint of the 
cause of the damage, in that in the one there is non-fulfillment of a 
determined benefit agreed upon, while in the other, the cause is non- 
observance of a general rule of good conduct. 

The object is different in that in one action, it is sought to estab- 
lish the balance of preconstituted interests, specific and complete, 
and related to the contract, while in the other it is sought to repair 
the damage caused to the personal, individual interests of the party 
prejudiced. The status of the moving party is different in that on the 
one hand, it is the representative of the contracting party, while on 
the other hand it is any other person affected by the conduct of the 
actor. The act giving rise to the obligation to indemnify is evidenced 
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by the contract in the case of contractual action, and in the extracon- 
tractual action the alleged wrongful act must be demonstrated, either 
directly or by presumption. 

The extent of damages in the contractual action is only foreseeable 
damages, while in the extracontractual action both foreseeable and 
unforeseeable damages are recoverable. The interests which are affected 
are distinct, in that in one it is the material interests of the party to 
the contract, either claimed by the victim himself or his heirs, and in 
the extracontractual claim, the personal and exclusive interests of the 
party who suffers a loss. 

Also, there are certain aspects peculiar to one or the other action, 
such as the compensacién de culpas (similar to the concept of com- 
parative negligence in Anglo-American Law) which in extracontractual 
liability may reduce or nullify the claim for indemnification. In the 
contractual action this principle does not operate. The periods of 
Statutes of Limitation are different — 20 years in the action based on 
breach of contract, and 3 years when the action is based on extracon- 
tractual liability. 

Of interest in this same decision was the holding that the same act 
may give rise to both contractual and extracontractual liability and 
that an heir of a deceased passenger may choose either the one basis 
or the other. But he may not present both causes of action in the same 
complaint, unless separate and distinct damages are alleged under 
each cause of action. If both causes of action are included in the same 
complaint, without showing separate injuries, the Court will look to 
the contractual claim and disregard the extracontractual action, as 
was also demonstrated in the Marshall decision and the case of Aug. 
27, 1947. 

The decision is instructive, moreover, in showing that Colombian 
procedural law, allows the consolidation of contractual and extracon- 
tractual actions of different plaintiffs when these actions arise from the 
same incident and also that the Court will apply evidence adduced in 
one suit to other suits consolidated for decision. In addition, the mod- 
ern doctrine that although death of a passenger may be instantaneous, 
the cause of action for damages survives and may be brought by heirs 
of the deceased was affirmed. On this point the Court cited Art. 2077 
of the Civil Code as a basis for survival of actions arising from trans- 
portation accidents. 


Air Transportation as a “Dangerous Activity” 


In the above discussion it is seen that, in general, one who injures 
another through conduct which a prudent and diligent person placed 
in the same external circumstances as the defendant would not have 
committed, will be held liable for the injuries caused. The defendant 
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is not obligated to indemnify the plaintiff if the defendant can show 
that he, in fact, did act with prudence and diligence. In effect, Art. 
2341 and 2347, in combination with Art. 1604 of the Civil Code create 
a presumption of fault which is destroyed by evidence of proper con- 
duct. These general principles have been applied to extracontractual 
liability actions in air transportation, as seen in the case of Calle et al 
vs. AVIANCA. 

However, since 1938 the Supreme Court has found in another pro- 
vision of the Civil Code a presumption of liability which the defendant 
can only rebut by showing the accident was due to the intervention 
of a foreign element, act of God, or fault of the victim. This provision 
concerns so-called ‘‘dangerous activities” and is contained in Art. 2356 
of the Civil Code. This article reads: “As a general rule any injury 
which can be imputed to the malice or negligence of another must 
be indemnified by that other. Especially obligated to make this in- 
demnification are the following:” Several examples are given, such as 
the imprudent discharge of firearms, removal of sewer system covers, 
etc. 

In a 1939 case of passenger transportation by aerial cable car,*! 
the Court affirmed that Art. 2356 is not a mere repetition of Art. 2341 
and that the examples of dangerous activities given under Art. 2356 
are not exclusive but only illustrative. It said that Art. 2341 permits 
exoneration by showing prudence and diligence while Art. 2356 re- 
quires showing intervention of a foreign element. 

In this case the Court adopted the analysis of Art. 2356 given in an 
automobile accident case of 1938:4 “In Art. 2356 we cannot but find 
a presumption of liability. Therefore, the burden of proof is not upon 
the injured but rather upon the one who caused the injury, by the 
mere showing that the injury can be imputed to malice or negligence. 
In this interpretation, it is not that the basic concept of our legisla- 
tion in general on the presumption of innocence is destroyed . . . Rather 
it is that, simply keeping in mind the essential differences of cases, the 
Court recognizes that in activities characterized by their dangerous- 
ness, of which the use and driving of an automobile is an example, 
the nature of the inherently dangerous activity and the general way 
in which injuries are caused by this activity prevent the injured from 
having at his disposal the necessary elements of proof.” 


“Our Art. 2356 understood in this manner, does not permit the 
author of the injury to allege that he was not at fault, nor can he with 
this allegation require the injured to prove the author's negligence. 
Rather, to escape liability, the author must destroy the mentioned pre- 
sumption by demonstrating at least one of these factors: act of God, 
or the intervention of a foreign element.” 

Other decisions have established the following interpretation of 
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Art. 2356: it is necessary that the thing causing the injury, either op- 
erated by man or not, be dangerous, or that the activity in which it 
is used be dangerous;** in case of concurrence of responsibility for 
injury caused by the simple act of another (Art. 2341, 2347) and 
responsibility for injury caused by a thing used by another (Art. 2356) , 
the rules applicable to the latter responsibility will be applied;** when 
the foreign element is not exclusive, it is not exonerative — if the fault 
of the operator of the thing concurs with the fault of a third party, 
the third party may be sued for full liability, and if it concurs with 
the fault of the victim, the principle of comparative negligence is 
applicable.** 

A few decisions find only a presumption of fault in Art. 2356 in- 
stead of a presumption of liability, thus allowing the defendant to 
meet the burden of proof by showing prudence and diligence instead 
of intervention of a foreign element.** But the vast majority of cases 
require intervention of a foreign element for exoneration.** This latter 
view is supported by Colombian legal writers.*® 

When can an injury be “imputed to malice or negligence” under 
Art. 2356? The Court and the commentators have responded uni- 
formly: when the activity involved is characterized as “dangerous.” 

The following are some examples of activities which the Supreme 
Court has found to be dangerous under Art. 2356: excavation with 
dynamite;*® maintenance of municipal high tension power lines;*° 
construction of a building;®! municipal supply of electricity to a pri- 
vate house;*? driving an automobile;** operation of a railroad;** op- 
eration of a foundry.®> One of the few cases in which the Court speci- 
fically held that an activity alleged to be dangerous was not so, was 
that of the operation of a municipal slaughterhouse.5* With regard to 
the transportation of passengers, the Court has held that railroad®" and 
aerial cable car service®® are ‘dangerous activities’ under Art. 2356. 

While this article has not been directly applied to airline passenger 
transportation, the decision of Aug. 21, 1951 is highly significant in 
declaring that the operation of aircraft is a dangerous activity under 
Art. 2356. In that case*® an Air Force DC-3 was making a landing after 





43 April 29, 1943 G.J. Vol. 55, p. 285. 
44 Feb, 3, 1944 G.J. Vol. 57, p. 28. 

45 Dec. 2, 1943 G.J. Vol. 56, p. 322. 

46 Dec. 4, 1945 G.J. Vol. 70, p. 820. 

47 Aug. 25, 1958 G.J. Vol. 76, p. 172. 
48 Pérez-Vives op. cit. Vol. II, p. 183 et seq. 
49 April 18, 1941 G.J. Vol. 51, p. 446. 
50 June 10, 1952 G.J. Vol. 72, p. 396. 
51 June 9, 1953 G.J. Vol. 75, p. 285. 

52 Sept. 30, 1953 G.J. Vol. 76, p. 417. 
53 March 14, 1938 G.J. Vol. 46, p. 216. 
54 May 18, 1938 G.J. No. 1936, p. 518. 
55 Feb. 22, 1952 G.J. Vol. 71, p. 114. 
56 Sept. 11, 1952 G.J. Vol. 73, p. 221. 
57 Aug. 25, 1953 G.J. Vol. 76, p. 172. 
58 April 18, 1939 G.J. Vol. 48, p. 164. 
59 Aug. 21, 1951 G.J. Vol. 80, p. 312. 
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a training flight and the control tower, operated by the Colombian 
Government, gave this plane clearance to land. The tower advised the 
DC-3 that there was a light plane also attempting to land, but that 
the light plane would be given the “red light.” Either the pilot of the 
light plane, also on an instruction flight, did not receive the wave-off 
or did not heed same. At any event, there was a collision of the two 
planes resulting in the death of all aboard both. The widow of the Air 
Force pilot of the DC-3 sued the Colombian Government for negligence 
in the operation of the control tower in failing to adequately control 
traffic. 

The plaintiff's demand was based generally on Title 34 of the 
Civil Code which deals with extracontractual liability and contains 
Art. 2356. The Court cited this artcle and in finding the Government 
liable, said: ““There is no doubt that aviation operations amount to 
what the decisions of the Supreme Court have defined as a dangerous 
activity. If on many occasions decisions of the Court have accepted 
that driving an automobile is that kind of activity, then with more 
reason, it must be accepted that operating an airplane is a dangerous 
activity. Thus, the law imposes a presumption of fault on the part of 
an airport operator for accidents occurring within the airport. (Law 
89 of 1938, Art. 63) .” 


“Therefore, it is not the victim who must prove negligence or 
carelessness, because the presumption operates in his favor. It is the 
defendant, here the Nation, who must exonerate itself from this pre- 
sumption by establishing either: act of God, or the intervention of a 
foreign element, which can be the imprudence or carelessness of the 
victim himself.” 


Strictly speaking, this decision held that operating an airport is a 
dangerous activity, but the declaration that “operating an airplane is 
a dangerous activity” bears directly on the extracontractual liability 
of air carriers. Also, it should be remembered that the rationale of the 
Court’s decision in the Marshall case was based on the “essentially 
dangerous character and nature of aviation.” 

It is submitted that if a cause of action were based on Art. 2356 in 
a case of airline passenger extracontractual liability, the Colombian 
Supreme Court would find air transportation a ‘“‘dangerous activity” 
and would require the defendant airline to show either act of God or 
intervention of a foreign element in order to rebut the presumption 
of liability. 

Because of the characteristic obscurity as to the causes of aviation 
accidents, the application of Art. 2356 can have serious and far-reach- 
ing implications in the determination of passenger liability of air 
carriers in Colombia. 
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I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 
European Civil Aviation Conference 
Draft of a Multilateral Agreement Relating to Certificates of Air- 
worthiness for Imported Aircraft 


II. INTERNATIONAL AIR TRANSPORT ASSOCIATION 
Traffic Conferences, Cannes, September/October, 1958 


III. EUROPEAN NUCLEAR ENERGY AGENCY 
Draft Convention on Third Party Liability in the Field of Nuclear 


Energy 


IV. CASES AND COMMENTS 
Collet et al. vs. Sabena: Tribunal de premiére instance de Bruxelles, 


April 17th, 1958. 


V. THE PROTECTION OF TRANSPORT WORKERS AGAINST 
CIVIL LAW CLAIMS ARISING OUT OF THEIR EMPLOYMENT 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


EUROPEAN CIVIL AVIATION CONFERENCE 

DRAFT OF A MULTILATERAL AGREEMENT RELATING TO 

CERTIFICATES OF AIRWORTHINESS FOR 
IMPORTED AIRCRAFT 


This subject was discussed by the Second Session of the European Civil 
Aviation Conference which was held in Madrid between April 24-May 11, 
1958. At the Conference, it was decided that steps should be taken to develop 
such a multilateral agreement for finalization at the next session of the 
Conference. 

Both the discussion at the Second Session of the Conference, and the 
draft of the multilateral agreement which was developed thereat, were based 
on two papers which had been prepared and presented by the United King- 
dom delegation. The Conference requested the Secretariat to prepare a draft 
multilateral agreement on the validation of Certificates of Airworthiness. 

The Study Group, set up as a result of this Conference, thereafter fur- 
ther developed the Agreement, using the Conference draft text as a basis, 
and the latest draft of the Agreement now reads as follows: 


DRAFT OF A MULTILATERAL AGREEMENT RELATING TO 
CERTIFICATES OF AIRWORTHINESS FOR 
IMPORTED AIRCRAFT 


ARTICLE 1 


This Agreement applies to the provision of certificates of airworthiness 
for civil aircraft constructed in any State, member of the European Civil 


Aviation Conference, when such aircraft are exported from one of the con- 
tracting States to another of the contracting States, provided such aircraft 
(a) have been constructed in accordance with the regulations in force 

in the State of export, 
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(b) comply with the applicable Standards of Annex 8 of the Convention 
on International Civil Aviation done at Chicago on 7 December 
1944, 

(c) are equipped in accordance with the requirements of the operating 
regulations of the State of import, and 

(d) comply with any other special conditions notified in accordance with 
the terms of this Agreement. 


ARTICLE 2 


Upon application being made to a contracting State in respect of an 
aircraft fulfilling the conditions of Article 1 that is subsequently to be 
entered on its register, and subject to the other provisions of this Agree- 
ment, that State undertakes in respect of such aircraft either to render valid 
the existing certificate of airworthiness by accepting that certificate as the 
equivalent of its own, or, alternately, to issue a new certificate. 


ARTICLE 3 


Each application for validation or for issue of a certificate of airworthi- 
ness as provided for in Article 2 shall be accompanied by the documents 
specified in the Schedule to this Agreement. 


ARTICLE 4 


The validity conferred on a certificate of airworthiness by a contracting 
State in accordance with the provisions of this Agreement shall, on expiry, 
be renewed under the same conditions as those applied to the renewal of 
certificates of airworthiness issued by that State without reference to the 
State in which the aircraft concerned was constructed or to any contracting 


State of previous registry unless special circumstances require otherwise. 


ARTICLE 5 


A contracting State to which application has been made pursuant to 
Article 2 shall, except where its airworthiness code is identical with that of 
the State which provided the aircraft concerned with its current certificate 
of airworthiness, have the right, subject to prior consultation with the latter 
State and, if requested by that State, also with the State in which the air- 
craft was constructed, to make the validation of that certificate dependent 
on the fulfillment of any special conditions which are for the time being 
applicable to the issue of its own certificate of airworthiness and which have 
been notified to all contracting States. 


ARTICLE 6 


Each contracting State reserves the right to give special consideration 
to any type of aircraft which in practice appears to be below the normally 
accepted standard of airworthiness and, if necessary and after consultation 
with the State which provided the aircraft concerned with its current certifi- 
cate of airworthiness, and, if requested by that State, also with the State in 
which the aircraft was constructed, to withhold or suspend the validation, 
or to withhold the issue, of a certificate of airworthiness. 


ARTICLE 7 


Each contracting State shall keep all the other contracting States fully 
and currently informed of its airworthiness code and operating regulations 
complementary thereto in respect of civil aircraft, and any changes therein 
that may from time to time be effected. 
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ARTICLE 8 

A contracting State from which an aircraft has been exported to another 
contracting State that subsequently provides that aircraft with a valid cer- 

tificate of airworthiness pursuant to Article 2 shall 
(a) communicate to such other State particulars of compulsory modifi- 
cations to, and mandatory inspections of, that type of aircraft; and 
(b) as necessary, provide advice to such other State on non-compulsory 
modifications which are of a nature likely to affect the validity of 
a certificate of airworthiness provided pursuant to Article 2, or 
any other of the original conditions of validation, and on major 
repairs carried out otherwise than by the fitting of spare parts 

supplied by the original constructors. 


ARTICLE 9 


Each contracting State shall have the right to determine absolutely the 
interpretation of its own regulations on any point of doubt or difficulty which 
may arise in the application of its own standards of airworthiness. 


ARTICLE 10 


The procedure to be followed in the application of the provisions of this 
Agreement shall be the subject of direct correspondence, whenever neces- 
sary, between the competent authorities concerned with the issue and valida- 
tion of certificates of airworthiness in each of the contracting States. 


ARTICLE 11 
1. This Agreement shall be open to signature by States members of the 
European Civil Aviation Conference. 
2. It shall be subject to ratification by the signatory States. 
3. The instruments of ratification shall be deposited with the International 
Civil Aviation Organization. 


ARTICLE 12 


1. As soon as two of the signatory States have deposited their instruments 
of ratification of this Agreement, it shall enter into force between them on 
the thirtieth day after the date of the deposit of the second instrument of 
ratification. It shall enter into force for each State which deposits its instru- 
ment of ratification after that date, on the thirtieth day after the date of 
deposit of such instrument. 

2. As soon as this Agreement enters into force, it shall be registered with 
the United Nations by the Secretary General of the International Civil 
Aviation Organization. 


ARTICLE 13 


1. This Agreement shall remain open for signature for six months after 
it has entered into force, Thereafter, it shall be open for adherence by any 
non-signatory State member of the European Civil Aviation Conference. 


2. The adherence of any State shall be effected by the deposit of an instru- 
ment of adherence with the International Civil Aviation Organization and 
shall take effect on the thirtieth day after the date of the deposit. 


ARTICLE 14 


1. Any European State not a member of the European Civil Aviation Con- 
ference may be invited by unanimous decision of the Conference to adhere 
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to this Agreement upon such terms and conditions as the Conference deems 
proper. 

2. The adherence of any such State shall be effected as stipulated in para- 
graph 2 of Article 13. 


ARTICLE 15 


1. Any contracting State may denounce this Agreement, by notification of 
denunciation to the International Civil Aviation Organization. 
2. Denunciation shall take effect on the thirtieth day after the date of 
receipt by the International Civil Aviation Organization of the notification 
of denunciation, except that 
(a) the provisions of Article 8 shall continue in force for five years 
after the effective date of denunciation in respect of aircraft for 
which a certificate of airworthiness is validated or issued in accord- 
ance with the terms of this Agreement; 
the provisions of Articles 1 to 7 and 9 and 10 shall continue in force 
for two years after the effective date of denunciation in respect of 
aircraft for which application is made before such date for the 
validation or issue of a certificate of airworthiness in accordance 
with the terms of this Agreement. 


ARTICLE 16 


1. The Secretary General of the International Civil Aviation Organization 
shall notify the President and all States members of the European Civil 
Aviation Conference, and any State adhering to this Agreement that is not 


a member of the European Civil Aviation Conference: 


(a) of the deposit, and the date thereof, of any instrument of ratifica- 
tion or adherence, within fifteen days from the date of deposit; and 
(b) of the receipt, and the date thereof, of any notification of denun- 
ciation, within fifteen days from the date of receipt. 
2. The Secretary General of the International Civil Aviation Organization 
shall also notify the President and the States members of the European Civil 
Aviation Conference of the date on which this Agreement will enter into 
force in accordance with paragraph 1 of Article 12. 


ARTICLE 17 


1. Not less than twenty-five percent (25%) of the contracting States shall 
be entitled, by request addressed to the International Civil Aviation Organ- 
ization given not earlier than twelve months after the entry into force of 
this Agreement, to call for a meeting of contracting States in order to con- 
sider any amendments which it may be proposed to make to the Agreement. 
Such meeting shall be convened by the International Civil Aviation Organ- 
ization, in consultation with the President of the European Civil Aviation 
Conference, on not less than three months’ notice to the contracting States. 
2. Any proposed amendment to the Agreement must be approved at the 
meeting aforesaid by a majority of all the contracting States, two-thirds of 
the contracting States being necessary to constitute a quorum. 

3. The amendment shall enter into force in respect of States which have 
ratified such amendment when it has been ratified by the number of con- 
tracting States specified by the meeting aforesaid, and at the time specified 
by said meeting. 
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ARTICLE 18 


This Agreement shall apply to all the metropolitan territories of the 
contracting States, with the exception of outlying islands in the Atlantic 
Ocean and islands with semi-independent status in respect of which any 
contracting State, at the time of the deposit of its instrument of ratification 
or adherence, may declare that its acceptance of this Agreement does not 
apply. 


IN WITNESS WHEREOF, the undersigned, being duly authorized thereto, have 
affixed their signatures on behalf of their respective Governments. 

day of the month of 
of the year ...., in duplicate in three texts, in the English, French and 
Spanish languages, each of which shall be of equal authenticity. This Agree- 
ment shall be deposited with the International Civil Aviation Organization 
which shall send certified copies thereof to all its member States. 


Austria Luxembourg 
Belgium Netherlands 
Denmark Norway 

Finland Portugal 

France Spain 

Federal Republic of Germany Sweden 

Greece Switzerland 
Iceland Turkey 

Ireland United Kingdom 
Italy 


SCHEDULE OF DOCUMENTS 


The documents required to be produced in accordance with Article 3 
of the Agreement to which this Schedule is appended shall be: 


(a) a certificate of airworthiness issued, renewed or validated within 
a period of sixty days immediately preceding the date of the appli- 
cation made pursuant to Article 2 of the Agreement; 


(b) the flight manual pertaining to the particular aircraft, or such 
substitute therefor as is permitted in respect of certain categories 
of aircraft by Annex 8 of the Convention on International Civil 
Aviation, giving the data in a form which will permit the aircraft 
to comply with the operating rules, and with any limitation com- 
plementary to these rules, in force in the State on whose register 
the aircraft is to be entered unless this requirement is specifically 
waived by that State; 


the Service and Instruction Manual pertaining to the particular 
aircraft prepared in a form which will provide adequate informa- 
tion for the maintenance of the airworthiness of the aircraft; and 


a Weight Schedule showing the ascertained “empty weight” of the 
particular aircraft and the corresponding center of gravity, to- 
gether with the limits between which the center of gravity may be 
permitted to move. Such “empty weight” shall include the weight 
of all fixed ballast, unusable fuel, undrainable oil, total quantity of 
engine coolant, total quantity of hydraulic fluid, and the weight of 
all accessories, instruments, equipment and apparatus, (including 
radio apparatus and wrappings and other parts regarded as fixed 
and irremovable). The Weight Schedule shall also include a list 
of accessories, equipment apparatus and other parts regarded as 
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removable, together with details of their respective weights and 
distance from the center of gravity datum. 


In accordance with Resolution No, 24 passed at the Second Session of 
the Conference, the foregoing draft of the Agreement will be placed before 
the Third Session of the European Civil Aviation Conference, to be held in 
Strasbourg commencing March 9th, 1959. 


Il. INTERNATIONAL AIR TRANSPORT ASSOCIATION 


TRAFFIC CONFERENCES 


The Traffic Conferences of IATA which met in Cannes during September/ 
October, 1958, recessed, having completed the major part of the structure 
of international airline fares and rates for the year beginning April 1, 
1959. The recess was designed to give carriers further time to consider their 
positions on two principal issues arising from the introduction of jet air- 
craft into scheduled air transport services.1 

The two issues are the levels of fares for the new jet services and pro- 
posals for low developmental commodity rates over the North Atlantic to fill 
the expanded cargo capacity which the jets are expected to generate. 

Lack of agreement on both issues prevented the Conferences from reach- 
ing final action during September/October, 1958, on fares and rates over 
the North Atlantic and on other principal world routes on which the jets 
will be introduced by March 31, 1960, the end of the year under discussion. 

However, the Conferences did reach full agreement on more than 100 
resolutions dealing with air transport in Asia and across the Pacific, and 
with other subjects. These will go to governments for approval. 

When the Conferences reconvene, they will also have before them a fully 
elaborated set of proposals which have been generally accepted at Cannes. 
In general, they envisage little or no change in fares and rates in many 
areas, including Europe, and small increases on other routes. At the same 
time, they also provide for developmental fares and special excursions in 
other areas, notably between the Americas, and for a survey of possible 
reductions in European fares by modification of tourist class conditions. 

At the conclusion of the Cannes meeting, it was stated that the questions 
which had been put over to the adjourned session arose from the extraordi- 
nary necessity to write into the structure of world-wide agreement provi- 
sions for a type of aircraft with which the industry had yet had little 
or no actual commercial experience. 

There had been wide divergence of opinion among carriers as to the 
necessity in practice and justification in principle of establishing separate 
levels of fares for jet aircraft and propeller-driven types. 

Consideration of the problem had been rendered difficult during the 
September/October 1958 Conference by the lack of definitive operating cost 
data for the jets; some uncertainty as to how much jet capacity would be 
offered on various routes during the year under consideration; the absence 
of any real knowledge of the extent to which public preference might move 
from one aircraft type to another; and the fact that jet operators would 
themselves be flying propeller-driven aircraft over the same routes at the 
same time. 

A large number of suggestions for solution were examined, but certain 
companies did not feel able at that time to accept any measure short of a 





1 At the time of going to print, the Conferences are in session again in order 
to find solutions to the problems which were left over from the September/October, 
1958, meeting in Cannes. 
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surcharge on jets and conditioned their acceptance of other fares and rates 
matters on this point. 

As a result of the discussions at Cannes, and after some weeks of actual 
operations, carriers should have a clearer idea of the probable, as opposed 
to the possible, results of the introduction of the jets. They would also have 
an opportunity to discuss these among themselves and it is hoped that an 
acceptable solution will be found when the Conferences reconvene. 

The position with regard to North Atlantic cargo rates was much the 
same. Some carriers felt that the time had come for drastic expansion of 
cargo traffic through new low rates for specific commodities. Others consid- 
ered this to be premature and uneconomic and at least one carrier had 
further insisted on a differential for cargo services in jets. It was expected 
_ the recess would give an opportunity to find a solution to this problem 
also. 


Ill. EDROPEAN NUCLEAR ENERGY AGENCY 


DRAFT CONVENTION ON THIRD PARTY LIABILITY IN THE 
FIELD OF NUCLEAR ENERGY 


This Draft Convention has been prepared under the direction of the 
European Nuclear Energy Agency, functioning under the aegis of the OKEC 
(Organization for European Economic Co-operation). 

Upon the completion of two reports, July and September, 1957, by a 
Working Party on Third Party Liability, and by an Insurance Subcommittee 
respectively, the Steering Committee decided to set up a Group of Experts 
to draft common regulations on third party liability in the field of nuclear 


energy. 

This Group of Experts confined themselves to the production of a Draft 
Convention containing provisions relating to the liability of operators of 
nuclear energy, stating that, in view of the special expertise required, the 
Group was not in a position to make firm proposals as regards third party 
liability for transport in the field of nuclear energy. 

Consequently the Steering Committee thereafter decided that a Working 
Group of Transport Experts would be necessary to complete the proposed 
Draft Convention. This Group first met in November 1958 and made a basic 
study of third party liability for nuclear incidents arising during the course 
of the transport of radio materials. The articles they first suggested for 
inclusion in the Draft Convention were later amended. This amended Draft, 
it is understood, was to be discussed by the Steering Committee on January 
7th, 1959. 

The Working Group of Transport Experts found that already four coun- 
tries (U.S.A., Germany, Switzerland and the U.K.) had the preparation of 
legislation to cover the subject of nuclear incidents arising in the course 
of transport under way. 

It was stated that in the U.S.A., the carrier did not require a license to 
transfer but that the licensee, authorized to transfer such materials, must 
arrange for financial protection under the Atomic Energy Act of 1954 to 
cover any other person liable in the event of nuclear incident in the course 
of transportation, including the carrier. 

In Germany, under the draft law, the transport of nuclear fuel requires 
an authorization. If the transport falls under the terms “activities in con- 
nection with the operation of a nuclear installation,” the operator of the 
nuclear installation will be absolutely liable for all damage resulting from 
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a nuclear incident in the course of such transport up to the amount of finan- 
cial security required for the installation concerned. 

If, however, transport is carried out as an entirely independent activity 
the carrier, as a person in possession of radioactive materials, will be liable. 
In this case the carrier’s liability is absolute, but he may be exonerated, 
contrary to the operator of an installation, with some small exceptions, if 
he establishes that he is not at fault. 

A further provision lays down that the third party liability of the carrier 
has to be covered by financial protection by the person who transfers radio- 
active material. The State indemnification provided in the law is not avail- 
able where transport is carried out as an entirely independent activity. 

In Switzerland, under the draft law an authorization is also required for 
the carriage of nuclear fuel and radioactive residues or waste. The grant of 
such authorization is subject to the grantee showing that he has the neces- 
sary financial protection to meet third party liability for he is exclusively 
liable for nuclear incidents in the course of transport. If the carriage is 
carried out by the operator of a nuclear installation, such operator will be 
liable, and his obligatory financial protection will cover transport incidents. 
The various provisions as to limitation of liability, exonerations, etc., which 
apply to the operator of a nuclear installation or the holder of nuclear fuel 
and radioactive waste or residues apply equally to the holder of a transport 
authorization. 

In the United Kingdom, under a draft law, the person licensed to possess 
or transfer irradiated fuels (there are no provisions dealing with the trans- 
port of any other radioactive materials) is absolutely liable for any damage 
caused by a nuclear incident arising in the course of their carriage between 
places in the United Kingdom in connection with the use of his site. The 
carrier is therefore not liable. The financial protection required of the 
licensee has to cover his third party liability for transport incidents. 

Subsequent to the January 7-10th, 1959, meeting of the Steering Com- 
mittee for Nuclear Energy, the following Draft Exposé de Motifs was 
prepared: 


ORGANIZATION FOR EUROPEAN ECONOMIC CO-OPERATION 
EUROPEAN NUCLEAR ENERGY AGENCY 
Paris, 22nd January, 1959 


STEERING COMMITTEE FOR NUCLEAR ENERGY 


DRAFT CONVENTION ON THIRD PARTY LIABILITY IN THE 
FIELD OF NUCLEAR ENERGY 


Draft Exposé de Motifs 


The attached draft exposé de motifs is modelled upon that contained in 
document NE(58)19 and takes into account the discussions of Governmental 
representatives of 7-10th January, 1959. It is based upon the text of the 
draft Convention as set out in document SEN(59)7, Part I, and will be 
amended in the light of the discussions at the meeting on 9th February, 1959. 


DRAFT EXPOSE DE MOTIFS 


1. The production and use of atomic energy involves hazards unlike those 
with which the world has long been familiar. Knowledge of possible accidents 
and their consequences is limited by the remarkable safety record which has 
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hitherto governed atomic energy activities. Despite this excellent safety 
record, it is only reasonable to expect that as the new source of energy 
becomes more widely used accidents will happen more frequently. Most 
experts incline to the view that the probability of a catastrophe nuclear inci- 
dent is extremely low, but however slight the probability, the possibility 
remains, and enormous losses could fall upon both the public exposed to 
injury and also upon the undertakings operating or associated with the 
operation of a nuclear installation. 


2. A special régime for third party liability is indispensable. Firstly, the 
potential risks, under existing legal rules, would expose operators of nuclear 
installations to unlimited liability. It would clearly not be possible to obtain 
unlimited financial protection. It is, secondly, vitally important that all those 
who are associated with the operation of nuclear installations should be 
likewise protected. Those who supply services, materials or equipment, in 
connection with the planning, construction, maintenance, repair or operation 
of a nuclear installation, should not be exposed to unlimited liability which 
could result if existing legal principles and practices were to apply. The 
heavy financial burden which could result from unlimited liability could 
thus seriously endanger the development of the nuclear industry. 


3. The elaboration of a special régime for third party liability should as 
far as possible provide a uniform system for all Western European countries. 
The effects and repercussions of a nuclear incident will not stop at political 
or geographical frontiers and it is highly desirable that persons on one side 
of a frontier should be no less well protected than persons on the other side. 


4. Furthermore, the possible magnitude of a nuclear incident requires inter- 
national collaboration between national insurance pools. Only an effective 
marshalling of the resources of the European insurance market by co-insur- 


ance and reinsurance will enable sufficient financial security to be made 
available to meet possible compensation claims. The establishment of uniform 
third party liability regulations throughout Europe is a vital factor if this 
collaboration is to be achieved. 


5. Such uniform regulations will, moreover, supplement the measures under 
elaboration in the related and important fields of public health and safety 
and the prevention of accidents. All these measures together will provide the 
legal and social conditions necessary for the rapid and full development of 
the nuclear industry. 

Lastly, an internationally agreed system may facilitate the solution to 
third party liability problems on a national basis, 


6. The core of the third party liability problem is upon whom and in what 
proportions and conditions should fall the risk of legal liability to persons 
who may suffer damage as a result of nuclear incidents. How much of this 
risk should be borne by the operator or those associated with the operation 
in a particular nuclear incident, how much by the individuals who have 
suffered the damage, and finally to what extent should States make available 
public funds for compensation, The solution to the problem involves devising 
means of harmonizing the separate sets of interests. 

On the one hand the public exposed must be ensured of adequate protec- 
tion in the face of unknown dangers, both for legal and psychological rea- 
sons, and on the other hand the growth of the nuclear industry should not 
be hindered by a burden of liability, which would be intolerable in the case 
of an incident assuming catastrophic proportions and which could not be 
covered by conventional insurance. 
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A balance of these interests involved is not easy to attain, especially in 
view of the multiplicity and variety of legal rules and traditions which may 
have to be modified or laid aside. 


Scope of Application of the Convention (Article 1) 


7. The Convention provides an exceptional régime and its scope is limited 
to risks of an exceptional character for which common law rules and prac- 
tice are not suitable. Whenever risks, even those associated with nuclear 
installations, can properly be dealt with through existing legal processes, 
they are left outside the scope of the Convention. 

The new hazards of nuclear fuel and radioactive materials vary signifi- 
cantly with the type of nuclear activity. Some activities, as for example 
mining, milling and the physical concentration of uranium ores, do not 
involve high levels of radioactivity and such hazards as there is concerns 
persons immediately involved in those activities, rather than the public at 
large. Hence these activities do not fall within the scope of the exceptional 
régime of the Convention. 


8. Thus, not every nuclear incident causing damage is covered by the Con- 
vention, but only those which cause damage arising out of or resulting from 
the radioactive, toxic, explosive, or other hazardous properties of nuclear 
fuel or radioactive products or waste, where these materials are in certain 
nuclear installations or come from them, particularly in the course of trans- 
port. These installations comprehend only those where an escape of substan- 
tial amounts of radioactivity is possible and are defined as reactors, factories 
manufacturing or processing nuclear fuel, isotope separation plants, plants 
for the chemical reprocessing of irradiated fuels, and storage or waste dis- 
posal facilities. Installations where small amounts of fissionable materials 
are to be found, such as research laboratories, are excluded. Particle acceler- 
ators are also excluded. 


9. Similarly, risks which arise in respect of radio-isotopes used for any 
industrial, commercial, agricultural, medical or scientific purpose are ex- 
cluded from the scope of the Convention, once the radio-isotopes are applied 
for these purposes. Such risks are not of an exceptional nature and, indeed, 
have been covered by the insurance industry in the ordinary course of busi- 
ness for some years. Despite the rapidly increasing use of radio-isotopes in 
many fields, which will require continual and careful observance of health 
protection precautions, there is little possibility of catastrophe. Hence no 
special third party liability problems are posed and the matter is left to 
existing legal régimes. 

If, however, an incident arises involving radio-isotopes in a nuclear 
installation, the incident is considered to be a nuclear incident and therefore 
covered by the Convention. Whilst there may be some borderline cases, this 
solution indicates in a general way the moment in time when radio-isotopes 
fall outside the Convention. 


10. For different reasons, nuclear propulsion is excluded from the scope of 
the Convention by limiting its application to reactors other than those 
comprised in any means of transport. The feasibility of merchant ship pro- 
pulsion has clearly been brought nearer by the success of the atomic-powered 
submarines, and it is encouraging to note that it is possible that the marine 
insurance market will be in a position to offer a satisfactory cover to com- 
mercial owners of nuclear propelled ships when they are ready to take the 
water, but commercial exploitation is still some way off. 

The possibility of nuclear propelled aircraft is frequently discussed but 
commercial development is even less near. In view of the special problems 
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which are posed in this field, is it not felt appropriate at present for nuclear 
propulsion to be covered by the Convention. 


11. The same position is true with regard to nuclear fusion which may be 
on the threshold of a development which will render it of great economic 
importance in a few decades. But until the nature of the development is 
clearer it does not seem possible or necessary to take nuclear fusion into 
consideration. 

12. In order, however, to take account of future developments and new 
activities which may involve risks of an exceptional kind, it is provided that 
the Steering Committee for Nuclear Energy may include new materials in 
the definition of nuclear fuel and radioactive products or waste and also 
extend the scope of the Convention to other nuclear installations. 


Nature of Liability (Article 2) 


13. In Western Europe, with but few exceptions, there is a long-established 
tradition of legislative action or judicial interpretation that a presumption 
of liability for hazards created arises when a person engages in a dangerous 
activity. Because of the special dangers involved in the activities within the 
scope of the Convention and the difficulty of establishing negligence in view 
of the new techniques of atomic energy, this presumption is therefore the 
rule; liability results from the risk independent of any negligent act or 


omission. [ Article 2(a) ] 


Person Liable 

14, All liability is channelled onto one person, namely the operator of the 
nuclear installation who has charge of the nuclear fuel or radioactive prod- 
ucts or waste involved in the nuclear incident, with special provisions for 
incidents occurring in the course of transport. Under the Convention, the 
operator—and only the operator—is liable and no other person is liable. He 
is defined as the person considered to be the operator of a nuclear installa- 
tion by the competent public authority. [Article 1(e) ] In other words, where 
there is a system of licensing or authorization, he will be the licensee or 
person duly authorized. In all other cases he will be the person required by 
the national law, in accordance with the provisions of the Convention, to 
have the necessary financial protection to meet third party liability risks. 
Thus, during test operation when a reactor, for the initial trial period, is 
normally operated by the supplier before being handed over to the person 
for whom the reactor was supplied, the person liable will be appropriately 
designated by the competent public authority. 

Two primary factors have motivated in favor of this channelling of all 
liability onto the operator which involves a limitation of the rights of an 
injured person under the law of torts. Firstly, it is desirable to avoid difficult 
and lengthy questions of complicated legal cross-actions to establish in indi- 
vidual cases who is legally liable. Secondly, insurance would be needed to 
cover the liability of all those who might be associated with a nuclear instal- 
lation as well as the liability of the operator, which would be very expensive 
and which it is not certain would be available. 


15. It is essential to the notion of channelling liability onto the operator 
that no actions may lie against any person who has supplied any services, 
materials or equipment in connection with the planning, construction, modi- 
fication, maintenance, repair or operation of a nuclear installation. 

In the ordinary course of law, should an incident arise due to a defect 
in design or in material supplied a person suffering damage may well have 
a right of action against the supplier, for example on the basis of the so- 
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called products liability. In addition, the operator might well have a recourse 
for indemnity for any compensation which may be payable for damage to 
third parties. A corollary to the notion of channelling is therefore that it is 
necessary to bar possible recourse actions by the operator (or the insurer 
or other financial guarantor to whom the operator’s right of recourse may 
have been transferred) against suppliers in respect of any sums which the 
operator has paid out as compensation, except where rights of recourse arise 
expressly from contractual arrangements. [Article 2(g) (ii) ] 

Where, however, damage results from an act or omission done with the 
intention of causing damage the operator’s normal right of recourse is 
specifically retained. [Article 2(g) (i) ] 


16. Where damage involves more than one installation and there is only 
one nuclear incident, as for example when a river becomes contaminated 
through successive discharges of radioactive waste from different installa- 
tions, the maximum liability is the sum available for a single nuclear inci- 
dent and the liability as between the different operators involved is left to 
the ordinary operation of common law regarding joint tortfeasors. Where, 
however, damage is caused by more than one nuclear incident and gives rise 
to liability of more than one operator, the maximum liability is the aggre- 
gate of the amounts established for each operator in respect of any one 
nuclear incident. The liability of the different operators is joint, but the 
liability of each is limited to the maximum liability established for him in 
respect of any single nuclear incident. [Article 2(d) ] 


17. In the unlikely event of a nuclear incident involving materials which 
have been stolen, lost or abandoned, liability will continue to be that of the 
operator from whose nuclear installation the materials came immediately 
before such an event. [Article 2(a) ] 


18. In regard to liability for nuclear incidents arising in the course of 
transport of nuclear fuel and radioactive products or waste, the choice of 
the person liable must fall either upon the carrier or upon the operator of 
the nuclear installation in connection with which the materials are carried. 
The choice will not affect any contractual arrangements which may be made 
by the person liable and, in turn, such arrangements will not, of course, have 
any effect upon third persons. 

It would seem normal, in the case of transport, for the carrier to be the 
person liable and this is the present situation at common law. However, in 
the case of radioactive materials, very special considerations are involved. 
The carrier will generally not be in a position to verify the precautions in 
packing and containment taken by the person sending the materials. Fur- 
thermore, if the carrier is to be liable he will have to obtain the necessary 
insurance coverage in respect of potentially high liability, and this would 
result in increased transport charges for the operator. Transport insurance 
ordinarily covers only the value of the goods transported, i.e. their loss or 
destruction, and does not extend to damage which such goods may cause 
to third persons. 

If liability is to be imposed exclusively on the operator, it seems that 
insurance companies would be prepared to extend the operator’s third party 
liability insurance to cover transport incidents. 


19. The operator in question must be defined: is it to be the operator who 
sends radioactive materials or who receives them? In principle liability is 
imposed on the operator sending materials since he will be responsible for 
the packing and containment and for ensuring that these comply with the 
health and safety regulations laid down for transport. 
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20. Where there is no sender in the territory of the Contracting Parties, 
however, another principle must apply for it is vital to victims that there 
is always somebody liable who is established within the territory of the 
Contracting Parties. Liability in this case is placed upon the operator for 
whom the materials are destined. 


21. It is also necessary to determine when the liability of the operator 
sending materials ends, i.e. when is a carriage of radioactive materials com- 
pleted. This is when the materials have been taken in charge by another 
operator. [Article 2(b)] From the point of view of the person suffering 
damage, the burden of proof will be on an operator to show that some other 
operator has taken over the radioactive materials. The precise moment of 
the taking over may be determined by contractual arrangements between the 
operators concerned provided that some person liable is always in the terri- 
tory of the Contracting Parties, or, in the absence of such arrangements, 
will be determined by the competent tribunal in the event of actions. 


22. A special complication is presented where, and this may well be a 
normal case, the carriage involves materials sent by a number of different 
operators. Here, as in the case of an incident involving more than one 
nuclear installation, the ordinary operation of common law with regard to 
joint tortfeasors will apply. 


23. Finally, there is an exception to the general principle that liability is 
imposed on the operator. It is provided that if transport is carried out pur- 
suant to a special license or authorization granted to the carrier in accord- 
ance with national legislation, which provides that the person so licensed 
or authorized shall be exclusively liable, such person shall be considered as 
the operator. [Article 2(b) ] This would, in particular, enable a Contracting 
Party in whose territory nuclear fuel or radioactive materials are in transit, 
to ensure that there was always some person in its territory who would be 
liable. 


24. Although actions can in principle only be brought against the operator, 
the right to bring action against the insurer or other person providing the 
financial security is maintained where the national law of the place of the 
nuclear installation so provides, even if the contract of insurance or other 
financial security has been concluded under some other law. [Article 2(c) ] 


Damage Giving Right to Compensation 


25. There are no detailed provisions in the Convention determining exactly 
what kind of damage or injury will be compensated. It is provided merely 
that damage must be to the person or property and related causally to a 
nuclear incident. The extent to which compensation will be recoverable, for 
example, for purely moral damages or by dependants and others who suffer 
a loss of right to support, in view of the very wide divergence of legal prin- 
ciples and jurisprudence in the law of torts in European countries, is left 
to be decided by the competent court in accordance withe national law 
applicable. 


26. However, there is no right of compensation under the Convention for 
damage to property whether on-site or off-site which belongs to the operator 
or which is held by him or in his custody or control or by his employees in 
the course of their employment. Thus property in respect of which the 
operator has contractual obligations and which is normally excluded from 
third party liability insurance policies is outside the scope of the Convention. 


Industrial Accidents and Occupational Diseases 


27. All persons who suffer damage caused by a nuclear incident, whether 
they are third parties outside the installation or employees of the operator 
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of the installation in question are covered by Article 2(a), but in most 
countries, employees who suffer damage may also be entitled in respect of 
such damage to compensation under social security or workmen’s compensa- 
tion systems. In principle it is felt that benefits under such systems should 
be retained for the employees but it is left to national legislation to decide 
whether employees should also be entitled to additional compensation under 
the Convention. National legislation will also decide whether the bodies 
responsible for such systems can turn to the operator to recover for pay- 
ments made, it being understood that in any event the operator cannot be 
obliged to pay more than the maximum liability laid down. 


Limitation of Liability in Amount (Article 3) 


28. In the absence of a limitation of liability the risks could in the worst 
possible circumstances involve financial liabilities greater than any hitherto 
encountered. Even with a limitation, it will not always be easy for operators 
to find the necessary financial security to meet the risks. 

The maximum liability in respect of any single nuclear incident has 
been fixed at 15 million E.M.A. u/a, unless national legislation provides for 
a greater or lesser amount, but in no case can maximum liability be fixed at 
less than 5 million such units. Since the units of account of the European 
Monetary Agreement of 5th August, 1955, may be altered by the Parties to 
that Agreement, it is provided that the units of account referred to should 
be as valued at the date of signature of the Convention. 

In order to avoid variations in the different countries crossed in the 
course of an international, as opposed to an internal, transport, a uniform 
amount of 15 million E.M.A. u/a has been fixed for all Contracting Parties 
for transport. 

The latest figures of the available insurance coverage in the various 
European national insurance pools would indicate that from the point of 
view of insurance the figure of 15 million might be met. As the capacity of 
the European insurance market grows and co-insurance and reinsurance 
develop, States may well wish to raise this maximum figure. 


29. The possibility of removing the limit in the case of fault on the part 
of the operator or his employees was considered but it was feared that in 
the absence of experience in operating nuclear installations, the notion of 
fault or gross negligence would be very difficult to define and would tend 
to be given a wide interpretation. Moreover, unlimited liability could easily 
lead to the ruin of the operator without affording any substantial contribu- 
tion to compensate for the damage caused. 


30. The amount fixed for maximum liability does not include interest, the 
costs of actions which may be fairly substantial, or the costs involved in 
valuers’ or assessors’ fees. 


Limitation of Liability in Time (Article 4) 


31. Bodily injury caused by radioactive contamination may not become 
manifest for some time after the exposure to radiation has actually occurred. 
The legal pericd during which time an action may be brought is therefore 
a matter of great importance. Operators and their financial guarantors 
will naturally be concerned if they have to maintain, over long periods of 
time, reserves against outstanding or expired policies for possibly large but 
unascertainable amounts of liability. On the other hand, it is unreasonable 
for victims whose damage manifests itself late to find no provision has been 
made for compensation to them. 
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A further complication is the difficulty of proof involved in establishing 
or denying that delayed damage was, in fact, caused by the nuclear incident. 
A compromise has necessarily been arrived at between the interests of those 
suffering damage and the interests of operators. 

A period of 10 years running from the date of the nuclear incident is 
provided after which no actions for compensation can be brought before the 
courts, but States may establish a shorter period running from the time 
when the damage and the person liable have become known, provided that 
the 10 year period is not exceeded. Where a State undertakes to indemnify 
the operator over and above the 10 year period they may provide for actions 
to be brought after the expiry of the 10 year period. 

The time limit in which all claims must be made known or presented 
does not necessarily imply the institution of judicial proceedings in those 
countries where a mere extrajudiciary demand has the effect of suspending 
or interrupting the period. It is left to national legislation to regulate such 
cases and to decide upon other relevant matters such as requirements for 
notification of the damage when it has become known. 


Exoneration (Article 5) 


32. The absolute liability of the operator is not subject to the classic exon- 
erations for tortious acts, force majeure, Acts of God, or intervening acts 
of third persons, whether or not such acts were reasonably foreseeable and 
avoidable. Insofar as any precautions can be taken, those in charge of the 
nuclear installation are in a position to take them, whereas potential victims 
have no way of protecting themselves. 

The only exonerations lie in the case of certain disturbances of an inter- 
national character such as acts of armed conflict and invasion, of a political 
nature such as civil war and insurrection or grave natural disasters of an 
exceptional character, which are catastrophic and completely unforeseeable, 
on the grounds that all such matters are the responsibility of the nation 
as a whole. No other exonerations are permitted. It is provided, however, 
that a State may, by national legislation, even further restrict the exoner- 
ations. 

Where the accident or damage is caused wholly or partly by the person 
suffering damage, it will be for the competent court, in accordance with 
national law, to decide the effect of such negligence upon the claim for 
compensation. 


Security for Liability (Article 6) 


33. To meet liability towards persons suffering damage the operator is 
required to have and to maintain financial security up to the maximum 
amount provided in the Convention. [Article 6(a)] Financial security may 
be in the form of conventional financial guarantees, ordinary liquid assets, 
though more probably, insurance coverage. It will be for the competent public 
authority to be satisfied with the type and terms of financial security which 
the operator puts forward. 

Operators of all the nuclear installations defined in the Convention are 
required to have and to maintain this financial protection whether the 
installations are small research reactors or fully-fledged nuclear power sta- 
tions. This may seem to weigh heavily, for example, on a University or 
Research Institute. But the premiums for different types of nuclear installa- 
tions, by taking account of factors such as power, use and location, will 
mean costs to the operator which vary considerably according to the type 
of installation. This being so, the fixing of a uniform amount for the opera- 
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tor’s liability will not involve a heavier burden for educational or research 
institutions than if the security required for them were to be reduced. 


’ 84. In order to ensure that there will never be a period in which less than 
the full amount fixed is available, it has been necessary to provide that the 
financial security can only be suspended or terminated after a period of two 
months’ notice has been given to the competent public authority. [Article 
6(b) ] The competent public authority must be satisfied that the terms of 
any contract of insurance or other financial guarantee comply with this 
requirement and that the insurer or other financial guarantor cannot put up 
any defenses, such as non-payment of premiums, against persons seeking 
compensation. 


85. All sums provided as financial security can only be drawn upon to pay 
compensation for damage; they need not be segregated but cannot be used 
to meet any other claims, [Article 6(c) ] 


Form, Extent and Distribution of Compensation (Article 7) 


36. In the event of a nuclear incident, claims for compensation may differ 
greatly in nature, amounts and time, and measures may be necessary to 
ensure an equitable distribution of the amount of compensation available 
if this amount is or may be exceeded. It will be for the competent court, in 
accordance with the national law applicable, to decide the nature and extent 
of the compensation, within the limits of the Convention, as well as equit- 
able distribution. Thus the granting of annuities and their amounts and, as 
has already been noted, the effect of contributory negligence on the part of 
a person suffering damage on his claim to compensation will be decided by 
the national law applicable. 

It is for each State to decide whether measures for equitable distribution 
should be taken in advance or at the time when actions are brought. Meas- 
ures may involve providing a limit per person suffering damage, or limits 
for damage to the person and damage to property. 


Transfer of Compensation (Article 8) 


37. In order to ensure that exchange control or other fiscal regulations do 
not impede payments of compensation, it is provided that sums due as com- 
pensation shall be freely transferable between monetary areas of the Con- 
tracting Parties. 


Jurisdiction and Procedure (Article 9) 


38. There are many factors motivating in favor of a single competent 
forum to deal with all actions against the operator and including direct 
actions against insurers or other guarantors but excluding recourse actions, 
arising out of the same nuclear incident. Most important is the need for a 
single legal mechanism to ensure that the limitation on liability is not 
exceeded. If suits arising out of the same incident were to be tried and 
judgments rendered in the courts of several different countries, the problem 
of assuring equitable distribution of compensation might be insoluble. 

The choice of the forum falls most obviously upon the competent court 
of the country in which the installation giving rise to the nuclear incident 
is situated. [Article 9(a) ] 


39. Nuclear incidents occurring in the course of transport entail special 
arrangements. The competent jurisdiction is that of the place where the 
radioactive materials were at the time of the incident. [Article 9(b)] If the 
place of the incident cannot be determined, for example in the case of an 
incident due to continuous radioactive contamination in the course of trans- 
port, in order to secure uniformity of jurisdiction for the same incident, the 
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competent court is that of the place where the installation of the operator 
liable is situated. Whilst there might be some practical disadvantages for 
the victims in recourse to the jurisdiction of the operator as a result of the 
distance involved, it has not been possible to find another solution which 
would enable the victims to refer to their national courts and which would 
at the same time secure the uniformity of jurisdiction. Where the nuclear 
incident occurs on the high seas the same rule applies. Where the transport 
is effected under a special license or authorization providing for the exclusive 
liability of the person so licensed or authorized, the competent tribunal will 
be that of the country granting the license or authorization. [Article 9(c) ] 


40. The concept of a single forum carries with it the need to ensure that 
final judgments rendered in that forum can be enforceable in the other 
countries without re-examination. Hence such final judgments will be en- 
forceable without the requirement of any proof except their authenticity. 
[ Article 9(d) ] 


Law Applicable (Article 10) 

41. The competent court must apply the provisions of the Convention and 
for all matters, both substantive and procedural, not governed by these 
provisions, their national law, including rules of private international law, 
which are not affected by the Convention except for the case of direct actions 
against insurers or other financial guarantors under Article 2(e). Both the 
Convention and such national law must be applied without any discrimina- 
tion based upon nationality, domicile, or residence. 


Intervention of the State (Article 11) 

42. The establishment of a limited liability necessarily involves a possible 
reduction in compensation for damage suffered and in the event of a catas- 
trophe it may well be that the limited amount of compensation available is 
inadequate to meet all the claims. For social and psychological reasons it 
seems difficult to accept this consequence without recognizing that the 
intervention of the State may be necessary. 

43. Where a State takes measures to provide additional compensation for 
damage suffered within its territory it is provided that this compensation 
shall be made available to nationals of the Contracting Parties without 
discrimination. [Article 11(b)] But this does not include compensation 
deriving from national health or social security insurance, since the condi- 
tions under which foreigners benefit from such schemes are in many cases 
laid down in special bilateral agreements, which it is not thought appro- 
priate or necessary to alter. 


44. The application of such measures to damage suffered by nationals of 
other Contracting Parties in the territory of another Contracting Party is 
left to be determined by agreement between the Contracting Parties con- 
cerned. [Article 11(c) ] 


IV. CASES AND COMMENTS 
COLLET ET AL. VS. SABENA 


Tribunal de premiere instance de Bruxelles, April 17th, 1958 
1958 Revue francaise de droit aerien 411 


Facts: 


On October 14th, 1953, a SABENA Convair 240 crashed shortly after 
take-off from Rhine-Main Airport, Frankfurt, Germany. The probable tech- 
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nical cause was a heavy lead deposit, progressively built-up on some spark 
plugs, which resulted in short-circuits and a powerplant failure during 
take-off. Plaintiffs sued the operator for full damages, pretending inter alia 
grave negligence of its maintenance personnel as well as of the captain (in 
having continued the take-off in spite of the power loss of which he should 
have been aware). The basic contracts had provided “international trans- 
portation” within the meaning of the Warsaw Convention. 


The Court: 


According to Article 24 of the Warsaw Convention, any action for dam- 
ages, however founded, can only be brought subject to the conditions and 
limits set out in the Convention. The limitations of the Convention therefore 
apply to actions based upon contract as well as to actions based upon tort. 
There can be no doubt that the intention of the authors of Article 25 of the 
Warsaw Convention was, firstly, to assimilate the “faute lowrde’”’ to the “dol” 
in the countries in which these two notions were known, and secondly, like- 
wise to assimilate the “wilful misconduct” known in Anglo-saxon law coun- 
tries. It follows that a construction of Article 25 by which the limitation of 
liability would be excluded but in the case of “dol” is incompatible with the 
whole preparatory work (“travaux préparatoires”) to the Convention and 
hardly compatible with the wording of Article 25. In Belgian law, however, 
the “faute lourde” is not considered to be equivalent to “dol,” and the con- 
struction of the Roman adage “culpa lata dolo aequiparatur’ is the same as 
in English jurisprudence: “In an extreme case, reckless omission to use care, 
after notice of the risk, may be held, as a matter of fact, to prove mis- 
chievous intention” (Pollock). The case at hand cannot be considered to 
belong to this category. 


Remarks: 


The construction of Article 25 of the Warsaw Convention itself is sub- 
mitted to be somewhat more satisfactory than in the previous opinion of the 
same Court which was delivered in the leading case of Ficher-Pauwels vs. 
SABENA of 1950 (1950 U.S. Av. R. 367). With regard to the relation 
between Belgian law and Article 25, however, this decision but confirms the 
opinion of 1950: “The default which is, in Belgian law, equivalent to ‘dol’ 
is a ‘dol’ in which the intention to cause the damage cannot be proved or in 
which this intention does not exist; the party at fault must however have 
acted with such a degree of negligence that one could almost presume an 
intention to cause damage.” Incidentally, the same construction of the “culpa 
lata dolo aequiparatur” rule might be used in some continental countries to 
hold on, to quite a degree, to the situation as given under Article 25, under 
Article xiii of the Hague Protocol of 1955, as will be shown by the following 
opinion of a leading authority: “I think that the Courts are, under the rule 
of prima facie evidence, at liberty to presume in cases of extraordinarily 
grave negligence that the party at fault did know the risk of its conduct, 
the burden of proof of the contrary resting upon this party” (Riese in 1956 
Zeitschrift fiir Luftrecht 33). There might therefore still be some doubts 
as to how far the new Protocol will really result in a greater degree of inter- 
national uniformity. 


WERNER GULDIMANN (Zurich) 
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V. THE PROTECTION OF TRANSPORT WORKERS 
AGAINST CIVIL LAW CLAIMS ARISING 
OUT OF THEIR EMPLOYMENT* 


Owing to the nature of their employment, transport workers are espe- 
cially liable to cause injury to persons or damage to property in the course 
of their work. When this occurs, civil action may be brought against them 
either by the victims or, in some cases, by the employer (for recovery of 
compensation paid to the victim, for injury to himself or for damage to his 
property). The resulting financial burden is often out of all proportion to 
the worker’s means, and this is why transport workers’ associations insist 
that their members be adequately protected against this risk. This, however, 
raises a number of problems, First, it is essential that the victims should in 
all cases receive due compensation for the injury sustained. Secondly, the 
protection afforded the worker clearly should not extend to every kind of 
tortious act. Finally, the question of the civil liability of transport workers 
cannot be separated from that of civil liability in general, and, this being 
governed by different laws in different countries, no one solution is suscept- 
ible of universal application. 

These and other aspects of the question are dealt with in the following 
article. In addition, various suggestions are made which, it is hoped, may 
contribute to the adequate protection of transport workers against the risk 
in question, having regard to the circumstances of each case and the nature 
of the industry. 


NATURE OF THE CIVIL RESPONSIBILITY OF TRANSPORT WORKERS 


It is a generally accepted principle of law that one person must not harm 
another without justification, and that if by act or omission he has so 
harmed another by bodily injury or damage to property that harm must be 
fully made good. This principle, which is of universal application, means that 
where a worker has caused injury or damage by negligence in the course of 
his employment — whether to his employer, to fellow-employees, or to per- 
sons unconnected with the undertaking for which he works — he is personally 
liable to compensate that injury or damage. 

This legal liability is of particular importance in the case of workers 
employed in the transport industry for two reasons. First, the transport 
industry has a comparatively high accident rate, Thus it has been estimated 
that in the United States in the years 1946 to 1950 the fatal accident rate 
for persons employed in aviation was 2.2 per 1,000, as compared with 0.59 
for the population at large, and 1.91 for workers employed in mining and 
quarrying!; the employment injury figures for rail transport in a number 
of countries in the I.L.0. Year Book of Labour Statistics show an incidence 
slightly higher than that in the manufacturing industries, although lower 
than that in mining and quarrying; in respect of factory truck driving, the 
Annual Report of the Chief Inspector of Factories of the United Kingdom 
for the year 1956 speaks of a startling rise in the number of accidents in 
the post-war period (7,003 accidents involving personal injury in 1956 as 
compared with 3,947 in 1949) although no figures of ton-miles are available 
against which to assess the rise, while in the United Staes in the year 1956 
the injury rate in trucking was 30.2 per million employee hours, as com- 
pared with 12.0 in manufacturing and 47.9 in coal mines. Secondly, the 
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transport industry is peculiar in the extent to which accidents occurring 
therein affect persons not connected with the industry, primarily because 
it is the business of the industry to carry third parties or their goods for 
hire, but also because the industry is mobile and therefore prone to involve 
complete outsiders in accidents. If, then, workers in all employments face 
the risk of having to pay compensation for injury or damage caused by 
their negligence to employer or fellow-employees, transport workers face, in 
addition, the possibility of claims from third parties. 

They do not face this additional risk by themselves. It is also a rule of 
many legal systems that an employer is liable for any wrongful act com- 
mitted by his employee in the course of employment; this liability exists 
alongside the liability of the employee for his own acts. Moreover, many 
systems of law place on the owner of a means of transport an absolute 
liability to compensate injury or damage caused by it to outsiders—for 
instance in the case of injury or damage caused by aircraft to third parties 
on the surface?—and the victim can in this case recover compensation from 
the employer without being obliged to prove the existence of a fault on the 
part of the employee as he would have to do in case of suit against the latter. 
Normally the injured third party—the passenger, consignor or complete 
outsider—would sue the employer rather than the employee, whose financial 
resources are likely to be more limited. But there remain circumstances in 
which the employee may be left to carry the full financial consequences of 
the injury. 

First, it should be noted that the legal liability of employer and employee 
with respect to injury or damage caused by the employee in the course of 
employment does not coincide completely. In many countries the employer 
is able contractually to limit his liability in respect of persons or goods 
carried by his undertaking to a certain financial maximum; in some the 
employer is further able to exonerate himself altogether from liability if he 
has not been personally at fault. Contract clauses providing for such limi- 
tation or exoneration are expressly permitted by international transport 
Conventions.? In cases where the employer is able so to limit his liability or 
to exonerate himself, the employee whose act or omission has caused injury 
or damage has up to now remained liable for the full consequences of such 
injury or damage. Thus in a French case which came successively before 
the Court of First Instance of Montbrison, the Court of Appeal of Lyons 
and the Cour de Cassation, an aircraft pilot was found to have been negligent 
and thereby to have caused an accident in which three persons travelling in 
the aircraft were injured. His employer had validly excluded his liability 
for the wrongful act of the employee in the operation of the plane by stipula- 
tion in the ticket. The pilot was held liable to compensate the victims. 
Furthermore, under the law of some countries certain legal claims that can 
be made against the worker cannot be made against the employer at all. In 
particular, “solatium’”—damages for pain and suffering—is often recover- 
able only from the person who was actually at fault. 

Secondly, there may be cases in which the employer, or an insurance 
company subrogated to his rights, sues the employee for the amount which 
the employer had previously been compelled to pay to a third party for 





2 This is so, for instance, in German, Swiss, French, English, Italian and Rus- 
sian legislation, and is also the rule contained in the Rome Convention concerning 
Damage Caused to Third Parties on the Surface. 

3 Complete exoneration is permitted by the Warsaw Convention for the Unifi- 
eation of Certain Rules relating to International Carriage by Air with respect to 
the carriage of goods and by the Hague Rules concerning the carriage of goods 

y sea. 

4 Mathon, Mourier et Nigay v. Brutschy et Société Caudron, reported in Revue 

générale de droit aérien (Paris), Vol. VI (1937), pp. 148-152. 
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injury or damage caused by the act or omission of the employee. In a recent 
English case a lorry driver, while backing into his employer’s yard, knocked 
over and injured a fellow-employee. The insurer of the employer paid com- 
pensation to the injured worker and then sued the lorry driver for the 
amount of that compensation. It was held successively by the Queen’s Bench 
Division, by the Court of Appeal and by the House of Lords that the driver 
was bound to reimburse the insurer. The view was expressed in important 
minority opinions both in the Court of Appeal and in the House of Lords 
that the purpose of the payment of insurance premiums was that the insur- 
ance company and the insurance company alone should bear the risk of the 
contingency insured and that to permit the insurance company recourse 
against the negligent driver would mean that it did not bear the risk it was 
paid to assume. But the majority did not feel that they could override the 
basic principle that the driver was bound to take care and to compensate 
the employer or any person, such as an insurer, to whom the employer’s 
rights had been transferred, for any financial outlay caused to the employer 
by the driver’s failure to take care, if the employer chose to sue for such 
compensation.5 

Thirdly, there are numbers of small transport undertakings, particularly 
in road transport, inland navigation and coastal shipping, in which the 
employee is financially as much worth suing as his employer and action may 
be brought either against him alone or against him and his employer jointly. 

Moreover, in some circumstances certain transport employees are by law 
made personally liable for injury or damage even though they have not 
themselves been guilty of negligence. Thus in English law, the Bill of Lading 
Act, 1855, makes a bill of lading representing goods to have been shipped on 
board a vessel conclusive evidence of shipment as against the master or 
other person signing it, even though such goods or some part thereof may 
not have been shipped—and it is not difficult to imagine circumstances in 
which the master cannot verify whether the entire cargo has been shipped— 
but the bill of lading is not conclusive evidence of such shipment against 
the carrier unless he has personally signed it. In French law an even more 
onerous responsibility may be laid upon the master of a vessel. Under article 
1384 of the French Civil Code a person is answerable for injury or damage 
caused by objects in his care, even though he has not himself been guilty 
of any unlawful act or omission. In the view of some, in the case of vessels 
sailing the high seas, the master, as the person having effective control of 
the vessel, has the “care” thereof, and is thus personally liable for any 
injury or damage caused by the vessel; however, this view is challenged by 
another, which appears hitherto to have been more acceptable to courts, 
to the effect that the shipowner in fact retains the control of the vessel and 
accordingly has the care thereof.® 

It may well be that the problem of the exposure of transport workers to 
civil law claims for acts and omissions in the course of their employment is 
one of legal rather than practical risk. A meeting of experts on the protec- 
tion of employed drivers against civil law claims arising out of their employ- 
ment, called by the Director-General of the International Labour Office in 
October-November 1956, expressed the view that economic and social factors 





5 See Romford Ice and Cold Storage Co. v. Lister [1955] 3 A.E.R. 460; C. of A. 
[1956] 2 Q.B. 180; and H. of L. [1957] 2 W.L.R. 1959. See also Harvey v. R. G. 
O’Dell, Ltd., & Hudson, Galway, Third Party, in The Times (London), 19 Feb. 
1958. The former case was decided in contract and the latter in tort, but the result 
attained was identical. 

6 See Compagnie des Messageries maritimes v. Clément, decided by the Court 
of Appeal of Paris on 4 July 1956 (Dalloz, 1956, Jurisprudence, p. 685). See also 
an article in Dalloz, 1957, Chronique, pp. 171-174. 
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made the frequent occurrence of claims unlikely. As the experts put it, “third 
parties would be unlikely to claim against drivers when they had an employer 
who was liable, particularly as the employer would probably, in the majority 
of cases, be covered by insurance. Employers and insurers would also be 
unlikely to attempt to press their right of recourse against drivers on the 
view that the exercise of such rights might well be thought to be oppressive 
and to give rise to criticism.”? At the same time subsists, at law, full liabil- 
ity, which may in certain circumstances be transformed into a practical 
burden; the risk of suit is thus ever-present. 


SOCIAL ARGUMENTS IN FAVOR OF THE PROTECTION OF TRANSPORT 
WORKERS AGAINST CIVIL LAW CLAIMS 


As a result of his professional activity, then, a transport worker may be 
called upon to face any of the following categories of civil claims: claims in 
respect of injury to persons or damage to property not carried by the means 
of transport operated by him (including claims from fellow-employees and 
claims from the employer for the amount paid to third parties) ; claims in 
respect of injury to persons or damage to or loss of property carried by the 
means of transport operated by him (including claims from fellow-employees 
and claims from the employer for the amount paid to third parties) ; claims 
in respect of damage suffered by the property of the employer, in particular 
the vehicle, vessel or aircraft itself. 


The damages awarded against a transport worker under one or more of 
the above heads as a result of an accident may be out of all proportion to 
his means and may thus represent a real danger to his economic security. 
Professional associations of the workers concerned, such as the International 
Transportworkers’ Federation and the International Federation of Airline 
Pilots’ Associations, have accordingly pressed for action to diminish the 
likelihood that such a burden may be laid upon them, 


In considering the merits of any suggestion that the personal liability of 
transport workers for the financial consequences of their acts or omissions 
be reduced or excluded, it must be remembered that the “fault,” the 
“wrongful act” of the law of civil liability, cannot be equated with any moral 
notion of “wrong.’’ Some accidents in the field of transport may, of course, 
be the result of recklessness or insobriety. By and large, however, accidents 
are the result of a temporary lapse of attention or an error of judgment 
which, without involving any moral taint, constitute negligence at law. This 
is specially striking as a result of the existence in many countries of legisla- 
tion and case law relating, in particular, to motor vehicle traffic. A minor 
breach of traffic regulations may automatically place the driver in the wrong, 
a legal presumption of negligence may be raised against the driver by the 
mere fact that he has caused injury or damage, and the statutory require- 
ment of some countries that a driver remain at all times master of his vehicle 
may equate an error of judgment as to traffic conditions with legal negli- 
gence. There can be no question, in such circumstances, of the “punishment 
fitting the crime.” 


It may, on the contrary, be appropriate to consider that in the circum- 
stances civil law claims arising out of employment are a likely incident of 
the employment and as such constitute an occupational risk. This is so, in 
particular, when errors of judgment or lapses of attention which bring about 
accidents are the result of fatigue after long hours of work.’ Thus in a 





7I.L.0. document LPD/1956/D.6 (mimeographed), p. 4. 

8It is in respect of civil aviation that most thought has been devoted to the 
relationship between accidents and fatigue. See, for instance, Report II of the 
I.L.0. Ad Hoc Meeting on Civil Aviation, Geneva, 1956 (mimeographed) entitled 
“Hours of Work of Flight Personnel,” Ch. II, pp. 12-28. 
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French case which came before the Tribunal correctionnel de la Seine on 
2 May 1955 a truck driver had caused a serious accident after three days 
and three nights of unbroken work. The Court considered his resultant 
fatigue to constitute an extenuating circumstance with respect to criminal 
charges against him, and held his employer responsible for the civil conse- 
quences of the accident, with reference to the inhuman conditions of employ- 
ment which the employer imposed on his workers.® 

Nor is there any deformation of meaning in the use in this context of 
the concept of occupational risk which was evolved in relation to employment 
injuries. In fact, one and the same incident may give rise to employment 
injury and to third-party claims, and the economic consequences of the latter 
may be as heavy as those of the former. With respect to employment injury, 
for which international standards of compensation have been laid down in a 
number of international labor Conventions and Recommendations, there has 
been a tendency for courts so to interpret the concept of contributory negli- 
gence as not to limit the right of recourse against the employer of an 
employee who has been guilty of a slight lapse of attention.!° With respect 
to third-party claims a restrictive interpretation of the concept of negligence 
may not be permissible because it would operate to the detriment of innocent 
third parties.11 But it may be possible to insure by other means that the 
burden of the consequences of a lapse of attention should not be borne by 
the economically weakest person concerned, the transport worker. 

It has been argued by some that to relieve transport workers of liability 
for the consequences of their acts and omissions while operating means of 
transport would result in a lessened sense of responsibility and lead to an 
increase in accidents. This has been denied, in particular, by the professional 
associations of the workers concerned.!? These conflicting views may perhaps 
be reconciled by a clear definition of the liability of which, as a risk inherent 
in the employment, the transport worker could appropriately be relieved, in 
contradistinction to his liability for acts or omissions that cannot be con- 
sidered to be a risk of the employment. 

In so far as transport workers should be protected against a risk inherent 
in their employment, there would be little doubt that protection should be 
granted only in respect of acts or omissions in the course of the employment. 

It is a more controversial question whether protection should be sought 
only for acts or omissions in the operation or management of the means of 
transport in question or also in respect of those in ancillary activities such 
as the loading or unloading of goods. The I.L.0. meeting of experts already 
referred to expressed the view that protection might appropriately be 
restricted to the former category of acts or omissions, on the ground that 








9 See Le droit ouvrier (Paris), Feb. 1958, p. 75. 

10 See, for example, the decision of the House of Lords in England in Caswell v. 
Powell Duffryn Associated Collieries, Ltd. [1940] A.C. 152, 178: “What is all- 
important is to adapt the standard of negligence to the facts, and to give due 
regard to the actual conditions under which men work in a factory of mine, to the 
long hours and the fatigue, to the slackening of attention which naturally comes 
from constant repetition of the same operation, to the noise and confusion in which 
the man works, to his preoccupation with what he is actually doing at the cost 
perhaps of some inattention to his own safety.” 

11 See, for example, the decision of the House of Lords, refusing to apply the 
reasoning of the Caswell case in this context, in Staveley Iron & Chemical Co. v. 
Jones [1956] 2 W.L.R. 479. 

12 See, for instance, the arguments advanced in support of a resolution con- 
cerning the limitation of the liability of the captain of an aircraft, adopted in 1950 
by the International Federation of Airline Pilots’ Associations, I.C.A.O. document 
A.4-WP/154. In any case transport workers would remain liable to penal sanctions 
and to the risk or loss of employment as a result of carelessness in their work. 
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liability in respect of ancillary activities could not be regarded as a special 
risk of the transport industry.13 A distinction between the two types of 
activities is in fact already made in the law of many countries and in inter- 
national Conventions with respect to the liability of the carrier of goods by 
sea and air, who is able to exonerate himself from liability in respect of 
damage caused by the negligence of his employees in the navigation or oper- 
ation of the vessel or aircraft, but not in respect of negligence in the handling 
of goods. 

In any case, transport workers should be protected only in respect of the 
consequences of casual acts of negligence which can reasonably be ascribed 
to factors such as fatigue or a momentary slackening of attention during a 
prolonged operation, and not of acts showing a serious degree of personal 
fault such as, for instance, driving while under the influence of alcohol to 
a degree liable to affect judgment. Essentially, this exclusion is motivated 
by considerations of public interest; the first concern of the law in this 
connection being, after all, the protection of innocent victims. However, 
even in the framework within which this matter is being considered here, 
such an exclusion is amply justified. In fact the acts or omissions so excluded 
considerably increase the risk which can otherwise properly be considered 
as being inherent in the employment; accordingly, the social reasons for 
freeing the worker of the burden of this risk do not apply. In these circum- 
stances, a number of transport Conventions which provide for limitation of 
the liability of transport workers have stated that this limitation shall not 
apply in the case of acts or omissions with intent to cause injury or damage, 
or with a reckless disregard of the probable consequences.14 


POSSIBLE METHODS OF PROTECTION 


Limiting the Liability of the Employee to the Same Extent 
as That of the Employer 


It has been indicated above that there are cases in which a transport 
worker remains fully liable for the consequences of his acts or omissions 
while his employer is, in pursuance of an international Convention, by 
statute or by contractual stipulation enabled to limit his liability financially 
or to exclude it altogether. In so far as it is proper to consider the liability 
of the transport worker as an occupational risk, this clearly constitutes an 
anomaly. 

Efforts have accordingly been made in recent years to limit the liability 
of transport workers in respect of civil law claims arising out of their 
employment to the same extent as their employers’ liability may be limited. 
In particular, clauses to this effect have been included in a number of recent 
transport Conventions. Thus, in the field of road transport the [European] 
Convention on the Contract for the International Carriage of Goods by Road 
signed in Geneva on 19 May 1956, provides that “in cases where the extra- 
contractual liability for loss, damage or delay of one of the persons for whom 
the carrier is responsible ... is in issue, such person may also avail himself 





18 J,.L.0. document LPD/1956/D.6, pp. 2-3 and 10. 


14 Convention on the Contract for the International Carriage of Goods by Road 
(C.M.R.), article 28, paragraph 2; Hague Protocol to Warsaw Convention, article 
25 A, paragraph 3; Rome Convention on Damage Caused by Foreign Aircraft to 
Third Parties on the Surface, 1952, article 9. This was also the recommendatién 
of the I.L.0. meeting of experts (I.L.0. document LPD/1956/D.6, pp. 10-11). 

15 Under article 3 the carrier is responsible for the acts and omissions of his 
agents and servants and of any other persons of whose services he makes use for 
the performance of the carriage, when such agents, servants or other persons are 
acting within the scope of their employment. 





96 JOURNAL OF AIR LAW AND COMMERCE 


of the provisions of this Convention which exclude the liability of the carrier 
or which fix or limit the compensation due.” In the field of air transport the 
Protocol adopted at The Hague in 1955 to amend the Warsaw Convention 
of 1929 for the Unification of Certain Rules relating to International Car- 
riage by Air provides for the insertion in the Convention of an article 25 A 
which would entitle the servants and agents of the carrier to avail themselves 
of the financial limits of liability!® which the carrier himself is entitled to 
invoke. In the field of maritime transport the Brussels Convention relating 
to the limitation of the liability of owners of sea-going ships, of October 
1957, limits the financial liability of the master, members of the crew and 
other servants of the owner, charterer, manager or operator acting in the 
course of their employment to the same amount as that of the shipowner.!7 
Analogous clauses are also contained in a number of transport Conventions 
still in draft, notably the Draft [European] Convention on the Contract for 
the Carriage of Goods by Inland Navigation; the Draft Convention on Aerial 
Collisions; and the Draft Convention on the Hire, Charter and Interchange 
of Aircraft. 

Not one of these Conventions is as yet in force. The scope of some of 
them is limited to Europe. Moreover, most are limited or may by national 
decision be limited to international transport, to the exclusion of transport 
within the territory of one State. They are thus significant rather as indi- 
cations of a trend than as a result of their intrinsic importance, In any 
case, it must be noted that clauses such as those contained in these transport 
Conventions have a strictly limited purpose. They remove the anomaly by 
which a transport worker could be sued for the full amount of the damage 
caused, or for the difference between the amount recoverable from the 
employer and the full amount of the damage, in cases where the employer, 
although at common law a joint tortfeasor, could limit his liability. Indirectly 
they may thus also serve to reduce the likelihood of action being brought 
against the worker rather than or as well as his employer. 

At the same time the inadequacy of the protection given to transport 
workers by such clauses must be recognized. Firstly, the limitation of the 
employer’s liability, to which the liability of the worker is assimilated, 
applies only to certain categories of claims—under national law as well as 
international Conventions; in the case of road and rail transport, for 
instance, the liability of the carrier is or may be limited only in respect of 
claims from passengers or consignors. Secondly, the financial limitation, 
which is necessarily so determined as to take account of the interests of 
the victims, is not low; in the case of the liability of the shipowner, the 
limitation, fixed at 3,100 gold francs per ton of the ship’s tonnage for per- 
sonal injury claims, is significant only in case of catastrophic loss. 


Relief from Liability 


At the other extreme it must be recognized that legislation designed to 
relieve transport workers altogether of their tortious liability arising out 
of acts or omissions in the course of their employment is not at present 
likely to prove acceptable. The social duty of the legislature to the wholly 
innocent victims of accident is higher than that towards the transport 





16 The servants and agents of the carrier would not be entitled to invoke the 
grounds of exoneration open to the carrier, i.e. fault in the pilotage or operation of 
the aircraft. 

17 In a resolution adopted on 18 May 1958 the 41st (Maritime) Session of the 
International Labour Conference expressed its satisfaction that the Brussels Con- 
vention admits the principle of the limitation of the liability of master and crew, 
and recommended that each Member of the International Labour Organisation 
should consider the possibility of ratifying or acceding to that Convention. 
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worker, even though he may admittedly also face economic consequences out 
of all proportion to his fault. 

This does not mean that measures may not be and are not being taken, 
by Convention,. or by legislative and judicial action, to reduce the liability 
of transport workers in this respect where the interests of the victims are 
otherwise adequately protected or where they are considered to be relatively 
less deserving of protection. 


Thus the Convention on Damage Caused by Foreign Aircraft to Third 
Parties on the Surface, which was adopted in Rome in 1952 and entered into 
force in February 1958,!8 provides for the absolute liability of the operator 
or owner of the aircraft for damage on the surface caused by an aircraft 
in flight or any person or thing falling therefrom and for the possible com- 
pulsory insurance of that liability, and accordingly excludes the liability of 
the servants or agents of the operator or owner. The new Swiss Highway 
Code, not yet in force, provides!® that a person other than the holder of a 
motor vehicle who bears some responsibility for an accident may be exempted 
from liability if his fault was slight, the victims being protected by the 
overriding responsibility of the holder of the vehicle. Similarly, it is pointed 
out in the report of the I.L.O. meeting of experts that in Germany courts 
have in recent years tended to exempt employed drivers from liability in 
cases of slight negligence and error of judgment.2° Moreover, there have 
been both legislative measures and judicial decisions recognizing, in this 
context, that claims by the employer against his employee are not necessarily 
deserving of protection. Thus a Belgian Act of 4 March 1954 amending the 
Act concerning the contract of employment, provides that, in the matter of 
liability for damage to the employer’s equipment, the employee shall be 
liable for an act of minor negligence only if such negligence is habitual, 
while the Chambre d’appel des prud’hommes de Genéve, on 15 May 1956, 
rejected a claim by a garage owner against his employee in respect of 
damage suffered in a collision by a vehicle driven by the latter, on the 
ground that in view of the fact that accidents are always possible in this 
type of occupation, a garage owner who had not insured his vehicles against 
all risks had not acted in a reasonable manner.?! 


Sharing the Risk Between the Employer and the Employee 


The examples of conventional, legislative and judicial action for relieving 
transport workers of liability in certain conditions show that in the final 
analysis the main problem is whether these workers are to be personally 
liable for the economic consequences of minor negligence in the course of 
their employment, or whether the burden of these consequences2? should be 
assumed by the employer as part of the risk of the industry. 


Any suggestion that the employer should assume the risk would not 
constitute a radical departure from the present situation. As indicated earlier 
the employer, generally speaking, shares the liability of his employee and in 
practice in the majority of cases injured third parties will sue the employer, 
and the employer will not exercise his right of recourse against the employee. 
What remains to be achieved is that the legal position of the transport 
worker, whether under national legislation or under his contract of employ- 
ment, should guarantee the assumption of the risk by the employer which, 
in so far as it exists at present, is purely a matter of practice. 





18 The Convention has so far been ratified by Canada, Egypt, Luxembourg, 
Pakistan and Spain. 
19 Article 55, 4e. 

20 7.L.0. document LPD/1956/D.6, pp. 2 and 3. See also BGH AP No. 1 relat- 
ing to § 661 BGB (Haftung des Arbeitnehmers) ; and BAG NJW 1958, pp. 235 ff. 
21 Cited by A. Berenstein in Travail et sécurité sociale (Geneva), Oct. 1957. 

22 That burden is, of course, insurable. See the next section. 
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To afford complete protection the legal position of the transport worker 
would have to give effect to three principles: first, that the worker should 
not be under any liability to make any payment, by way of damages, indem- 
nity or contribution, to the employer by reason of the liability incurred by 
the employer in respect of injury or damage resulting from an act or omis- 
sion of the worker in the course of his employment; second, that the worker 
should not be under any liability to the employer by reason of injury to him 
or damage to his property resulting from such an act or omission; third, 
that the employer would indemnify the worker in respect of any liability of 
the worker for injury or damage resulting from such an act or omission, 
where the worker is sued directly, alone or together with the employer. 

It is, of course, possible to conceive of variations of such a system. In 
particular it is possible to provide for the worker remaining personally liable 
up to a certain sum, considered to be within his economic capacity, espe- 
cially, perhaps, with respect to damage to the employer’s property. 


The I.L.0. meeting of experts on the protection of employed drivers 
against civil law claims arising out of their employment prepared a draft 
clause which, with the adaptations that might be required to bring it into 
harmony with the law of different countries, would protect employed drivers 
by the insertion of the principles set forth in the preceding paragraph in 
collective agreements and thereby, directly or indirectly, in contracts of 
employment.2 At the same time they recognized that, since collective agree- 
ments did not have the same weight in all countries and, particularly in an 
industry such as road haulage, which included many small transport oper- 
ators and non-unionized drivers, were not likely to cover all the persons 
concerned, this method was not likely by itself to provide a solution to the 
problem in its entirety. Some participants wondered whether it might not 
be possible to recommend governments to give legislative effect to the prin- 
ciples contained in the draft clause in countries where it was found that the 
principles were being widely accepted in collective agreements. This would 
ensure that the employee did not lose the benefit of these principles merely 
because his employer was not a party to such an agreement. Moreover, the 
meeting thought that in all countries the principles might, as occasion arose, 
be embodied in relevant legislation, such as legislation in the fields of labor 
contracts, transport, and civil liability. _ 

There already exist important examples of the principles being to some 
degree embodied in legal provisions. Foremost in the field are public author- 
ities. Thus, in the Federal Republic of Germany an Act of 16 July 1957 lays 
down that a public authority cannot recover damages from an employed 
driver.24 In New Zealand, government drivers must be indemnified in respect 
of their liability for injury or death to passengers conveyed on official duty, 
for injury to any public servant even though not carried by the vehicle, and 
for damage to the property of third parties.25 In the United States federal 
employees are protected against claims by their employer.?* In Austria, a 
draft law at present under consideration would give effect to all three 
principles set forth above. 


Insurance 


The coverage by insurance of certain of the claims to which transport 
workers are exposed is compulsory in many countries. Thus an increasing 
number of countries make obligatory the insurance of motor vehicles for 





23 I.L.0. document LPD/1956/D.6. 
24 Bundesgesetzblatt, Part I, 1957, No. 31, p. 710. 
25 Treasury Instruction K. 28. 

26 T.L.0. document LPD/1956/D.6, p. 4. 
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injury to third parties?* normally including passengers—although it is not 
obligatory in all cases that the insurance cover the driver of the vehicle if he 
is not the same person as the owner.28 Similarly, the coverage of damage 
caused by aircraft to third parties on the surface is compulsory in many 
countries,2® and is in some cases expressly required to cover the personal 
liability of persons employed in the piloting and operation of the aircraft.®° 
Other risks, such as loss or damage of goods transported or damage to the 
means of transport itself, while not usually?! the object of compulsory insur- 
ance, can and frequently are covered by voluntary insurance. 


A number of technical safeguards are required if insurance is adequately 
to protect the transport worker as well as his employer. First, the insurance 
should cover the worker as well as his employer or, where it does not do so— 
as in the case of goods insured under a transport rather than a liability 
policy—should at least exclude the recourse of the insurer against the 
worker.®? Secondly, the worker should as far as possible be given a direct 
right to benefit under the insurance, Thirdly, the amount insured should be 
adequate? and exceptions to coverage eliminated as far as possible. 


With these safeguards insurance constitutes one of the most efficacious 
methods of protecting transport workers against civil law claims arising out 
of their employment. Moreover, the economic implications of any sharing 
of the risk of the industry between employer and employee along the lines 
indicated in the preceding section thereby become largely a matter of includ- 
ing insurance premiums in the operating costs of the industry. 

The protection of transport workers against civil law claims arising out 
of their employment along such lines has already been envisaged. In the 
Federal Republic of Germany it was proposed in recent discussions on the 
means of freeing railway workers from liability towards third parties 
arising out of activities particularly liable to cause risks that the worker 
should cover himself by a third-party risk insurance policy paid for by means 
of a special increase in salary given by the employer for that purpose.%4 
Similarly, in Poland the Union of Road Transport Workers is attempting to 
obtain, by way of collective agreement, insurance against civil liability 





27 This is so, for instance, in Austria, Belgium, Czechoslovakia, Denmark, 
Dominican Republic, Finland, Federal Republic of Germany, India, Norway, Spain, 
Sweden, Switzerland, Thailand (in respect of transport undertakings), Union of 
South Africa, United Kingdom, and most states of the United States. 

28In Switzerland, for instance, this is not at present obligatory. But in fact 
the general conditions of all motor vehicle policies issued in Switzerland provide 
for the coverage of any driver. The new Highway Code will make the coverage of 
the driver compulsory. 

29 This is so, for instance, in Austria, Denmark, Federal Republic of Germany, 
Norway and Switzerland. In the United Kingdom the Air Navigation Act, 1936, in 
section 16, introduced a scheme for the compulsory insurance of aircraft against 
third-party risks, but the scheme was not put into force. 

30 In pursuance of article 64 of the Swiss Federal Law on Aerial Navigation 
of 21 December 1948 the insurance against damage caused by aircraft to third 
parties on the surface must cover the personal liability of persons charged by the 
operator with the piloting of the aircraft or with any other service on board the 
aircraft. 

81-The General Agreement of 17 March 1954 concerning economic regulation 
of international road transport provides, in annex E 1, for the compulsory insur- 
ance of goods. In the Federal Republic of Germany goods transported for a distance 
of more than 50 km must be insured. 

82 In France, section 36(3) of the Act of 18 July 1930 concerning the insurance 
contract abolished the insurer’s right of recovery against an agent or employee of 
the insured except in cases of wilful damage. Moreover, clauses whereby the insurer 
waives such a right of recourse are frequent in insurance policies. 

838 The minimum coverage provided by law for third-party insurance is often 
considerably less than the amounts awarded by courts. 
84 See Das Signal, No. 5, Year 9, Section VIII, p. 10. 
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arising out of employment at the expense of the employer. And the Inter- 
national Federation of Airline Pilots’ Associations resolved, at a Conference 
in Bogotaé, in March 1958, that its member associations should seek the 
adoption of contractual provisions in agreements with air carriers which 
would give effect to the principle that pilots should be fully covered against 
civil liability either contractually by the operating company or by an insur- 
ance policy taken out by the operating company. Arrangements of that kind, 
by collective agreement or employment contract, are probably the best means 
for the generalization of insurance cover for the risks faced by transport 
workers in the matter of civil liability. There is no serious possibility that 
where insurance is not already made obligatory in the interest of the victims 
of accident, it will be so made obligatory for the protection of the worker 
responsible at law. 


CONCLUSION 


The manner of implementing the various methods of protection discussed 
above must, in each country, take into account the local law of civil liability, 
and will accordingly vary. Thus, in some countries it may not be lawful for 
the employer to agree by contract to indemnify the worker for the conse- 
quences of the latter’s legal negligence, and legislative action will be neces- 
sary. In others the coverage of the worker’s liability by the employer may 
be considered to be peculiarly suitable for contractual arrangement. Some 
general conclusion as to the value of the various methods of protection may 
nevertheless be admissible. 

It would seem that protection by means of legislative limitation of liabil- 
ity is not the most suitable method. It has been shown that where the liability 
of the worker is limited to the same extent as that of the employer, the 
worker is not sufficiently protected. Efforts to obtain greater relief from 
liability are likely to prove successful only in so far as the victims are 
otherwise adequately protected. Moreover, any legislative relief from liability 
is, except where there exist treaty arrangements to the contrary,®*5 territorial 
in effect only. As such it is inadequate in an industry such as transport, 
which often involves the movement of workers from country to country. 
Although different countries might well prove to have similar legislation on 
the subject, the worker would have no guarantee that this is in fact so. 

Coverage of the worker’s liability by insurance—wholly or partly at the 
employer’s expense—or by the employer acting, as it were, as his own 
insurer—does not encounter these difficulties. There is no reason why such 
coverage should not be complete. Moreover, it would operate irrespective of 
where the circumstances giving rise to liability occurred. Such coverage may 
be brought about by legislation as well as by contractual agreement. Finally 
it would place the question of protecting transport workers on the plane of 
their economic relations with the employer, and not on that of their duty 
as citizens. In view of what has been said above on the social reasons for the 
protection of transport workers, this would indeed seem to be the correct 
approach. 





85 Such as, for instance, the various transport Conventions referred to above. 
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PROBLEMS IN ECONOMIC REGULATION OF 
CIVIL AVIATION IN THE UNITED STATES 


By THE HONORABLE LOUIS J. HECTOR 
Member, Civil Aeronautics Board 


It is good to be with you today to discuss some of the problems involved 
in the economic regulation of civil aviation in the United States. Our airlines 
are in a period of rapid change and growth, and they face today many 
complex problems of financing, traffic, and organization. As you know, our 
carriers, almost without exception, are in the midst of massive re-equipment 
programs. This is true not only of the trunklines, but also of our feeder 
airlines who are in the midst of a conversion to larger piston equipment 
and to turbo-prop equipment. 

Speaking broadly, I have the conviction that the managements of our 
carriers are facing up to these challenges with energy, ability, and imagina- 
tion. On them rests the major responsibility for solving the problems of the 
industry. But civil aviation, of course, is a regulated industry, and the regu- 
latory climate in which our airlines operate is vital both to their success and 
to the maintenance and development of an air transportation system in the 
public interest. 

I understand that this matter of regulatory climate has been adverted 
to by previous speakers before this group, and not always in the most flat- 
tering terms. Both government agencies and the industry, however, profit 
from full and free discussion; no matter how extreme criticism may be at 
times, in the long run public bodies profit from the fresh insights which 
public discussion of their functions engenders. Frankly, I think it would be 
an evil day if the members of the airline industry ever reached a point 
where they did not speak out vigorously and candidly on matters which 
vitally concern them. 

To put this matter of regulatory climate into proper focus, let me 
recapitulate a bit of general recent aviation history. The U.S. trunklines 
emerged from the Korean War with passenger traffic in the neighborhood 
of 13 billion passenger-miles a year and load factors around 67 percent. 
The Korean crisis, as all national emergencies, had simultaneously increased 
traffic and decreased the availability of equipment. In the four years that 
followed, new equipment became more readily available and the carriers 
rapidly added to the size, speed, and comfort of their fleets. The growth 
of coach service produced a substantial lowering of the general fare level, 
and traffic continued to grow at an annual rate of about 12 percent. With 
the exception of a slump in load factors to the low 60’s during the 1954 
recession, load factors continued at a satisfactory level in the middle 60’s 
up into 1957. Profits remained high. 

As a matter of fact, in 1952 the Board became concerned about carrier 
earnings and the leyel of rates, and ordered a general passenger fare investi- 
gation. Unfortunately this investigation was terminated before it was ever 
started. 

Then in late 1955 a radical new factor was injected into the U.S. civil 





1 Before the New York Society of Security Analysts, New York, November 28, 
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aviation picture—the passenger jet transport plane. It had been clear for 
some time that both the British and Russians were making rapid strides in 
the development of passenger jets, and our American carriers and airplane 
manufacturers had become increasingly concerned that they might be left 
behind in the jet age. The first dramatic step was taken by Pan American 
on October 13, 1955 when it announced that it had placed orders for both 
Boeing 707’s and the Douglas DC-8’s. It was to be expected, of course, that 
one of our international carriers would place the first order. Faced with the 
jet programs of its largest international competitors, Pan Am decided that 
it had no alternative but to convert to jet equipment. 

The next big jet orders to be announced were those of certain of our 
domestic transcontinental carriers. They decided that a jet transport was 
not only the quickest and most comfortable, but probably the cheapest way 
to fly passengers across the United States. From that point, our domestic 
and international carriers almost in a single voice announced re-equipment 
programs for both pure jet and turbo-prop equipment. Financing negotia- 
tions were started, and a substantial part of the money for the jet programs 
was raised or committed when carrier earnings began to slump in early 1957. 


Then in September of 1957, the rate of traffic growth sharply dropped 
and load factors started to decline toward the 60 percent level and below. 
Indeed, in some months in early 1958, traffic was actually below the same 
month of the previous year—an almost unheard of occurrence in civil avia- 
tion. The effect on profits was, of course, very serious. 

The extent to which the slump in traffic was caused by the recession of 
1957-58 and the extent to which it may have been the result of longer-range 
trends in passenger growth is a matter on which opinions differ, just as 
opinions differ sharply on the extent to which the airlines could and should 
have prevented such a severe decline in load factors by scheduling and equip- 
ment adjustments. Whatever the causes, the airlines early in 1958 found 
themselves with their re-equipment programs still not completely financed, 
traffic growth at a standstill, declining load factors, and rapidly shrinking 
profits. This situation was, of course, of just as acute concern to the Board 
as it was to the carriers and all others interested in their financial health. 


The remedy first proposed by almost all of the carriers was a substantial 
increase in the level of fares. As early as February 1957, a number of 
carriers proposed a flat six percent increase. As the crisis grew, larger 
increases were proposed. The Board recognized that fare increases might 
be a partial solution to the earnings problem, but at the same time could 
not ignore the vital necessity of restoring a healthy rate of traffic growth. 
In a series of decisions during 1958, the Board permitted fare increases and 
reductions or eliminations of discounts which produced an overall fare 
increase in excess of 10 percent on an industry-wide basis. At the same time, 
the Board continued to remind the carriers that the large present capacity 
and the much larger capacity on order require the most vigorous possible 
action to stimulate new traffic. 

In such times of tension, of course, tempers become frayed, and the air 
for a while was filled with violent charges and counter-charges. In the last 
few months I think there has been a considerable change in the general 
atmosphere. Traffic growth, while not restored to its old rapid rate, shows 
signs of renewed vigor. This and more careful scheduling has in some cases 
reversed the trend to lower load factors. Profits have taken a turn for the 
better. The third quarter of 1958 shows a marked improvement over the 
second quarter and also over the like quarter of 1957. There is a broad and 
increasing awareness within the industry of the need for radical new tech- 
niques of traffic stimulation in the light of the great increases in capacity 
still to come with the jets. 
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Perhaps the most important thing to realize about this recent history is 
that, in a very real sense, it has all happened once before. This is not the 
first re-equipment, load factor, earnings crisis for the airlines, They faced 
much the same crisis in the late 1940’s. 

The airlines had emerged from World War II with more passengers than 
they could handle and old inadequate equipment. In the hectic days of 
demobilization and reconversion to a civilian economy, traffic remained high. 
As the airlines were able to get DC-4’s and then the early Connies and the 
DC-6’s, they enlarged and improved their capacity as rapidly as they could. 
All of the trunklines had gone off subsidy during World War II and they 
all looked forward optimistically to a period of growth and prosperity. Load 
factors during the war had approached the 90 percent mark. In 1946 the 
average was around 79 percent. In 1947 it dropped to 65 percent—a quite 
satisfactory peacetime rate. Then with the sudden addition of new capacity 
and the general business recession, load factors dropped below 60 percent 
in 1948 and they stayed there during 1949. The airlines, with large equip- 
ment programs and vanishing profits, found themselves in a major crisis. 
Government subsidies were re-established. The Board permitted two general 
ten percent increases. 

But to my mind the most important thing that occurred was a silent but 
very real revolution in airline management. For the first time the airlines 
really became interested in scientific management, and they returned, on a 
more scientific basis, to the careful costing which they had tended to lose 
sight of during the war. Adequate reservations systems were developed for 
the first time. The carriers began to realize that planes must be scheduled 
at times when people want to fly, and to tailor their product to suit the 
desires of their customers. And they learned to do this while at the same 
time scheduling their planes and using their other facilities so as to obtain 
maximum efficiency. Modern airline management really dates from the dark 
days of the late ’40’s. It was then that the airlines became a major industry 
and a basic component of our national transportation system. 


These two periods of airline history point some very basic and important 
questions: Why have the airlines got into the same sort of re-equipment, 
load factor, earnings crisis twice within a decade? Are such crises inherent 
in the industry? Why have the carriers placed massive orders for jet equip- 
ment which seem in total destined to produce capacity in excess at least of 
the short run traffic potentials? Why are they replacing equipment which 
seems adequate to do the job? Have not the carriers taken as a whole been 
overly optimistic in their total jet orders just as they seemed to have been 
in the late ’40’s? Is it not probable that there will have to be some stretch- 
outs or cut backs in orders, or in the alternative more rapid retirement of 
some existing equipment than previously planned? And what are the impli- 
cations of all this for government regulatory policy? 


Since the airlines must be considered the basic mode of passenger com- 
mon carriage transportation today, and since they have grown so large that 
their economic health has a significant impact on the general economy, these 
are serious questions indeed for both carriers and government alike. And 
they are difficult questions. Take the matter of fares, for instance. These 
equipment cycles pose the serious dilemma that just at the time when 
increased fares seem indicated to restore earnings, lower fares and greater 
discounts seem indicated to stimulate traffic to fill excess capacity. 


I personally tend to believe that re-equipment cycles of this type are in 
a sense built into the civil airline industry. These cycles will inevitably pose 
very serious problems, but I am convinced that they can be accomplished 
successfully by the industry in a regulatory climate which protects both the 
proper interests of the carriers and the general public. 
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The airline industry is in many respects different from the usual public 
utility, and I feel that sound regulation requires careful consideration of 
its peculiar characteristics. I know of no industry, for instance, where the 
exact character of the major capital investment is of such critical interest 
to the ultimate consumer. By and large, people want to ride on the latest 
and best plane, and it is pretty clear that they will flock to the airline which 
offers it. This is quite unlike other utilities. The purchaser of electricity 
cares only about reliability and price. He is not really interested in whether 
his electricity is produced by coal, oil, water, or atomic reaction. The pur- 
chasers of most commodities do not care in what kind of factory they are 
made so long as the product is satisfactory. Even the railroad passenger 
is not too choosy what kind of locomotive pulls the train, provided his 
particular coach is comfortable. But the airline passenger walks out on the 
loading ramp, looks over the piece of capital equipment that is to perform 
his service, then climbs right up inside of it—and he wants the latest and 
best. 

In a very real sense the airlines’ major capital investment is the very 
product they sell the public. A carrier with a plane which does not have 
public appeal has no alternative in the long run but to get rid of it and buy 
the type of equipment that the public demands. 

The practical business logic of the re-equipment program then is easy 
to follow. It started with the biggest carriers and then spread rapidly to 
the medium and smaller carriers who believed that they could remain in 
existence only by offering service in planes like those of their larger com- 
petitors. It may be claimed, of course, that DC-6’s, DC-7’s, and the late and 
modern Constellations are good enough for the American people. In one 
sense, of course, they are, because they are very fine planes indeed, but the 
decisions in a free economy are not made on the basis of what is good 
enough for the people. Technology produced the jet transport. Our largest 
airlines decided to shift to the jet and they are almost certainly capable of 
making it pay. I do not see how we can discourage our other airlines in their 
efforts to keep up in the competitive race. 

Some of the problems could be avoided, of course, if the airlines pro- 
ceeded at a slower pace in introducing new types of equipment. But here 
again, the peculiar characteristics of the industry create difficulties. The 
difficulties inherent in the operation and maintenance of radically mixed 
fleets, for instance, make it impractical to introduce jets into a system one 
by one over a long period, in the same way that an electrical power company 
may build a single new type of plant. But far more important than these 
factors, and implicit in everything I have said, is the factor of airline 
competition. 

Despite the fact that civil aviation is a fairly-closely regulated industry 
in which freedom of entry has at least so far been closely restricted, it is 
certainly not a utility industry in the classic monopoly sense. There are very 
few monopoly trunkline routes today, and no really major markets in which 
there is not a vigorous competition. Taking the industry as a whole even, 
it is in no sense a classic monopoly utility. The airlines must compete with 
the trains, the buses, and to an ever-growing extent now with the automobile 
and the super-highway. The airlines could not be operated or regulated as 
a conventional utility. In the matter of fares, for instance, conventional 
mechanistic utility formulas are quite inadequate to cope with the complex 
economic environment in which the airlines operate. 

Airline competition, of course, has come in for a lot of criticism in recent 
months. We have heard many proposals to mitigate or even abolish interline 
competition: minimum fares, traffic pooling agreements; cancellation of 
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competitive certificates; indeed frank proposals that the airlines be turned 
into a sort of government regulated cartel with fixed prices and quotas. 

Such proposals fly squarely in the face of our American tradition of free 
competitive enterprise. I think all of us believe that our prosperity and 
progress in the United States, our inventiveness and our high standard of 
living are the result of the free play of competitive forces as opposed to the 
restrictive business regulations of other countries and other eras. 

Certainly the airline passenger has benefited from airline competition. 
The quality of service on a competitive route is almost always far better 
than that on a monopoly route. Even the commencement of a new proceeding 
looking toward possible certification of a second carrier on a monopoly 
route usually produces a dramatic improvement in service from the existing 
monopoly carrier. 

From the airline point of view competition by this very improvement 
of service seems in many cases to increase the traffic over a route. The com- 
petitive spur between carriers provides that extra attention to scheduling, 
passenger convenience and services which are certainly in substantial part 
responsible for the dramatic growth of airline traffic. 


It must be admitted that there may be cases where the Board has certifi- 
cated competition which has proved somewhat excessive in the short run. 
Government agencies are no more omniscient than any other groups, and 
they have at times over-estimated future traffic potentials; but this has not 
happened often in an industry which has grown as rapidly as civil aviation. 
Even if a route does receive slightly too much competition at first, it must 
always be remembered that certificates have to be issued with an eye to the 
future; certificates cannot be issued and cancelled from week to week as 
demand fluctuates. 

And we must always remember one other important fact about airline 
competition. Every time that one airline is subjected to new competition 
from a second carrier, the other side of the coin is that the second carrier 
simultaneously acquires from the new award a new market and new traffic 
potentials. With few exceptions, no new airlines have entered the field. The 
Board rather has permitted the existing carriers to enter each other’s 
monopoly markets. While there is plenty of airline competition, it is still 
restricted to a small number of competitors. 

The most important aspect of airline competition, however, seems to me 
to be its effect on the regulatory climate in which our airlines operate. As 
you know, all of our airlines were on subsidy for many years. During that 
time the Civil Aeronautics Board and its predecessor agencies examined 
with meticulous care all phases of airline operations. This was required 
because subsidy could be paid only to the extent required by honest, econom- 
ical, and efficient management. Thus the Board in effect had to pass judg- 
ment on the business wisdom of all phases of airline operations. 

As the trunklines have gone off subsidy, the controls of the Board have 
become considerably less detailed and stringent. We do not look into every 
aspect of the operations of a carrier which is not subsidized. More and more 
areas have been left to the free play of management discretion. 


There are certain duties, of course, which the government must always 
enforce under the statute. First, the carriers must give adequate service to 
all communities to which they are certificated; second, carriers must not 
charge rates which are discriminatory or preferential; third, carriers must 
not engage in unfair competitive practices; and fourth, carriers must not 
charge rates which are unjust and unreasonable, or in other words, rates 
which are unfair to the traveling public. 

Each of these duties involves complicated factual situations and policy 
judgments which must grow and develop as the industry and public needs 
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grow and develop. Each of them is the type of duty customarily imposed 
upon a public utility by law and policed by a regulatory agency. It is my 
firm belief, however, that the amount of detailed government regulation of 
the airline industry required in the public interest is in almost exact inverse 
proportion to the amount of inter-carrier competition within the industry. 

Massive, gigantic complicated systems of rate-making and control may 
well be part of the reason for some of the grave difficulties of other forms 
of transportation within the United States. The effort to protect one type 
of transportation from the competition of other types; the tendency to pro- 
tect the inefficient operator from the efficient operator; the desire to fit all 
rate patterns into a preconceived plan; the tendency to discourage promo- 
tional fares and discounts as technically discriminatory—all of these are 
substitutes for the play of competitive forces. Whenever I hear someone 
suggest that we put tight floors under airline fares, the thought immediately 
occurs to me that tight regulatory price floors are almost inevitably followed 
by tight price ceilings. 

Many spokesmen for the trunklines have pleaded in various rate cases 
that they should be subject to less rate control because they are now com- 
petitive. In a general way I agree with this argument, but I think the 
argument must be pushed through to its logical conclusion, A carrier cannot 
argue for freedom from rate-making one day and come running to the 
Board the next because one of its competitors has lowered fares or intro- 
duced a new, more comfortable type of service. Government regulation in 
the public interest is not a one-way street. Controls cannot be relaxed just 
in the interests of the industry or any particular section of it. They can be 
relaxed only if competition increases sufficiently to insure that the public 
interest will be fully protected by the forces of competition rather than by 
detailed government regulation. 

I spoke earlier of the general passenger fare investigation which was 
started in 1952 and then terminated a year later. That investigation was 
reinstituted in 1956. It is commonly known in the industry as the GPFI, 
the General Passenger Fare Investigation. 

Just exactly what does the GPFI purport to do? Its most important 
purpose is, or to my mind should be, to establish clear guide-lines and poli- 
cies—procedures and standards—for the future determination of whether 
rates are just and reasonable. Its main value is certainly not just a one-shot 
determination of whether fares are reasonable today. 

Many basic policy matters are at issue in the GPFI. Should we judge 
airline rates solely on the basis of return on investment in the classical utility 
fashion, or should we use some other formula taking into account factors 
such as earnings as a percentage of income? How much profits should the 
airlines be permitted to make during good times to tide them through bad 
times? What is proper policy on accumulation of earnings in the light of the 
seemingly inevitable cycles of massive re-equipment programs? To what 
extent can we let fares go up because of equipment increases and the conse- 
quent lowering of load factors and profits, or in other words, to what stand- 
ards of load factors can or should we hold the carriers? 

Unfortunately the Board has never before held a general investigation 
to look into these questions, and the Board has consequently lacked some 
of the refined tools it has needed in its rate proceedings. 

I was very pleased recently to hear the president of one of our biggest 
airlines say that it was a tragedy that the 1952 investigation was called off, 
although he at the time had been strongly in favor of terminating it. I think 
a great majority both in government and the industry today agree. 

The General Passenger Fare Investigation, however, has given rise to a 
sort of disease which might be called GPFItis. This is a certain tendency 
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on the part of government and industry alike to think that the GPFI will 
somehow solve all of our rate problems for the indefinite future, Being very 
skeptical that any one proceeding or piece of legislation can bring about the 
millennium, I have been disturbed by the exaggerated importance sometimes 
attached to this one case. 

All of us, of course, hope that out of the General Passenger Fare Inves- 
tigation will come new guide-lines and clearer basic policies for the future. 
But we must always remember that the day after the GPFI is decided the 
world will be the same as it was before. Traffic and equipment problems will 
be just as difficult, and the problem of setting fares and rates, even with 
better tools, will be just as intricate as ever. Neither we nor the industry 
can let our preoccupation with one investigation prevent us from tackling 
vigorously on a day-by-day basis all of the multitude of immediate problems 
which must be solved. 

I have said that the great revolution in the airlines in the late ’40’s was 
in the field of scientific management and operations. Today it seems to me 
the airlines are entering on a new, and just as important, job—that is the 
job of attracting and serving the mass traffic market which will be required 
to support jet operations. It will not be an easy task. Common carrier 
passenger traffic seems to have been relatively static for some time. The 
airlines have been getting a bigger and bigger slice, but the pie has stayed 
the same size. It may well be that the airlines will soon have pulled about 
as many passengers off the trains and the buses as they can. The normal 
growth and increased prosperity of the country will provide a steady increase 
in traffic, of course, but not as much as the carriers have projected. They 
must, therefore, develop and serve new sources of traffic. 

In other words, the new revolution in airline management must be the 
conversion of their sales and servicing techniques to a mass market, with a 
product carefully tailored and priced to meet a mass demand. Basically, of 
course, their product is one of the finest and most reasonable ever offered 
to the public. The speed, comfort, and convenience of air travel today is a 
miracle of business accomplishment. It bears almost no similarity at all to 
air travel twenty years ago. And yet, so efficient are the new planes and our 
present carrier organizations that the price has risen hardly at all. 

There are many avenues which the carriers must and will explore— 
attracting the medium and long-haul automobile passenger; persuading the 
man who has never flown that he should try it; convincing the man who 
spends his two-week vacation at home that he can now enjoy a holiday 
thousands of miles away at reasonable cost. The carriers must consider more 
institutional advertising, more market research, more specifically tailored 
discounts and services. The new generation of Americans who have grown up 
entirely in the air age should certainly respond readily to such appeals. 

It may be that radically simplified reservations systems will be more 
appropriate for very high density markets. I am convinced that even under 
present laws there is ample flexibility for many new discounts and special 
price experiments. I feel that some fares will have to be lowered to attract 
new traffic, but it may well be that others can appropriately be raised. 

And then, of course, there are the great unexplored frontiers of air 
cargo, where the traffic is unlimited if the price is right. 

All of these problems are the responsibility of airline management. I 
would not pretend to offer any definitive solutions. The job of the govern- 
ment rather, it seems to me, is to provide a regulatory climate within which 
airline managements can solve their own problems with due regard to the 
public interest. 

Our carriers have shown amazing resourcefulness and ingenuity in the 
past. I am amply confident of their future. 
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ITH the first issue of Volume 26 the JouRNAL is pleased to 

announce the reorganization of its Editorial Staff. From the time 
of resignation of Mr. Edward C. Sweeney as Editor-in-Chief two years 
ago until the autumn 1958 issue, the JOURNAL has been without an 
editor-in-chief. It has been published by the Transportation Center 
with the help of certain of the members of its former editorial advisory 
board, but its masthead has remained almost a static reflection of its 
earlier self. It has now been decided to abolish the Editorial Advisory 
Board, to whose members the JoURNAL wishes to express its most sin- 
cere thanks for their past assistance, and to name a new editorial staff. 
This will consist of the following: 


G. NATHAN CALKINS, Jr.—Editor-in-Chief. Mr. Calkins is presently 
a partner in Galland, Kharasch & Calkins of Washington, D. C., engaged 
in aviation and departmental practice. He was formerly Chief of the 
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the international and legal work of that agency. He was chairman of 
the U. S. Delegation to the Hague Conference to Revise the Warsaw 
Convention 1955. 


PAUL CHERINGTON—Associate Editor. Mr. Cherington is Professor 
of Business Administration in the Graduate School of Business Admin- 
istration, Harvard University. Formerly Executive Assistant to the 
Chairman, Civil Aeronautics Board, Professor Cherington is the author 
of Airline Price Policy, 1958, and The Status and Significance of Air- 
line Equipment Investment Program, 1958. 


Joun Coss Cooper—Associate Editor. Mr. Cooper is presently Legal 
Advisor, International Air Transport Association and Professor Emeri- 
tus, McGill University. He was Chairman of the American Bar Asso- 
ciation Committee on Aeronautical Law, 1932-1935; Vice President, 
Pan American Airways, 1934-1945; Institute for Advanced Study, 
Princeton, 1945-1951; and Director, Institute of International Air Law, 
McGill University, 1951-1955. 


Jutian G. Gazpik—Associate Editor. A partner in the firm of Cut- 
ler, Lachapelle and Gazdik, Montreal, Quebec, Mr. Gazdik is also 
Secretary, Legal Committee, International Air Transport Association; 
Lecturer, Law Faculty and Institute of International Air Law, McGill 
University; and Chairman, Air Law Committee, Quebec Branch of the 
Canadian Bar Association. 


Ouiver J. Lissirzyn—Associate Editor. At present Mr. Lissitzyn is 
Associate Professor of Public Law, Columbia University School of Law. 
He was formerly consultant with American Airlines, Inc. and is the 
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EDITORIAL 


STATEMENT OF POLICY 


A the first meeting of any new board or group of individuals band- 
ing together for a common purpose, it is not unusual for the group 
to examine the basic reasons for its existence. The new Editorial Staff 
of THE JOURNAL OF AiR LAW AND COMMERCE has thus given consid- 


eration to the justification for the continued publication of a profes- 
sional journal in the specialized area of aviation and astronautics law, 
economics, and business. 

Is there a real need for such a publication? Why cannot the legal, 
economic, and business journals of more general application meet this 
need? There is certainly no dearth of such journals. Again, if there is 
an apparent need for a specialized journal, what brings about this need 
and what policies should govern the editorial content of the journal? 

Not surprisingly perhaps, the Editor and his advisors concluded 
that such a need definitely does exist in the English speaking world and 
certainly in the United States. ‘The basis for this need lies in the funda- 
mental nature of aviation and astronautics and in particular in the 
rapid changes which are taking place in these fields. 

Air law can no longer be classed as “new.” It is, however, beset with 
problems which are novel, and as aviation grows and changes, legal and 
economic problems change with it. Questions that were yesterday dis- 
missed as overly imaginative and unrealistic, today are pressing, and 
tomorrow will be of no more significance than the “springing use.” 


The dynamic nature of aviation’s problems is shown by its history. 
No sooner had we adjusted our thinking to the open-cockpit biplane 
than the DC-3 came on the scene. Just as we were getting comfortably 
settled in our legal and economic approach to air transportation’ by 
DC-3, we found it had changed completely in character, and now we 
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must recast our thinking in the mold of the jet, with the age of space 
inexorably bearing in upon us. Aviation’s changing quality is unique. 
While the automobile has brought great modification in the pattern 
of our living, the legal reins which govern its use bear strong resem- 
blance to those attached to the horse and buggy. 

This changing nature of air commerce places a heavy load on its 
advocates and its administrators. The reservoir of case law is frequently 
inadequate to govern disposition of aeronautical matters since legal 
relationships between the industry, its users, its competitors, and. its 
bystanders are often non-repetitive. Technological change prevents its 
being so. And on the side of its regulators, intergovernmental relation- 
ships between the local, state and federal governments, as well as the 
relationships between nations, are continually affected by its ever- 
widening horizons. 

The kaleidoscopic nature of air commerce means that today we 
must make tomorrow’s decisions on yesterday’s records. This requires, 
we believe, a general recognition by all that aviation law is law in 
movement, that its doctrines require constant reappraisal, that its sound 
development demands the exercise of disciplined imagination. 

We believe that the JOURNAL can perform useful work in stimulat- 
ing this recognition. To that end we will seek to publish articles which 
re-examine old credos in the light of current operational facts, articles 
on the aeronautical laws and requirements of foreign countries which 
are provocative of original thinking in the United States, and articles 
discussing the legal and economic aspects of aviation and space naviga- 
tion of the immediate future. In substance, we will publish articles 
and other materials of professional interest to lawyers, economists, and 
executives concerned with aviation and astronautics. 





DIGEST OF RECENT CASES 


AIR CARRIER EMPLOYEE — DEATH ON THE HIGH SEAS ACT — 
WORKMEN’S COMPENSATION — EXCLUSIVE REMEDY 


King v. Pan American World Airways 
5 CCH Aviation L. Rep. 18,201 (N.D. Calif. Sept. 30, 1958) 

Decedent was killed in the crash of defendant’s airliner while in the 
course of his employment. Payment was made to the decedent’s estate under 
the state workmen’s compensation statute, but prior thereto, the decedent’s 
wife filed this libel under the federal Death on the High Seas Act. Comparing 
the two remedies the court said that the Death on the High Seas Act, like 
state wrongful death statutes, afforded a remedy for death upon a showing 
of fault, whereas the state workmen’s compensation statute grants relief for 
a workman killed in the course of his employment on the basis of his status 
as an employee. The court held that in light of the fact that the decedent 
was employed by a non-maritime industry and held a non-maritime position, 
the application of the state workmen’s compensation act rather than the 
federal admiralty remedy was not unconstitutional. Furthermore, the federal 
act does not supersede the state workmen’s compensation statute as it would 
the state wrongful death statute which like the federal act is based upon 
fault rather than employment as is the compensation act. Thus the work- 
men’s compensation act, having been construed to give an exclusive remedy 
in the case of a death during employment, abrogates the admiralty remedy 
and no recovery may be had under the Death on the High Seas Act. 


AIR CARGO — FOREIGN SHIPMENTS — LOSS BY DOMESTIC 
CONNECTING CARRIER — INTERLINE AGREEMENTS — 
WARSAW CONVENTION 


Orlove v. Philippine Airlines Inc. 
5 CCH Aviation L. Rep. 18,103 (U.S.C.A. 2d Cir. July 25, 1958) 

Plaintiff delivered a consignment of jewelry to a domestic air carrier 
for shipment to a foreign air carrier who was to deliver the goods to the 
consignee in Hong Kong. This procedure between the domestic and foreign 
carrier was pursuant to an interline agreement filed with the Civil Aero- 
nautics Board. Plaintiff, following the instructions of the foreign carrier, 
did not declare the value of the cargo to the domestic carrier who lost the 
jewelry. Under the domestic carrier’s tariff it is liable only for the nominal 
value of the goods unless the full value is declared. Plaintiff, therefore, was 
precluded from recovery against the domestic carrier; but having followed 
the instructions of the foreign carrier, may recover the full value of the 
goods from that party. Moreover, the domestic carrier was the primary 
wrongdoer, and the doctrine of primary and secondary liability is applicable, 
thereby allowing the foreign carrier to recover over against the domestic 
earrier. The limitations provided in the Warsaw Convention cannot be 
invoked by the foreign carrier because plaintiff had literally complied with 
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its terms when he followed the foreign carrier’s instructions to not declare 
added value. Held that plaintiff can prevail over the foreign carrier who in 
turn may recover against the domestic carrier. 


AIRCRAFT FUEL TAXES — COLLECTIONS — REFUNDS 


Pascal v. Lyons 
5 CCH Aviation L. Rep, 18,172 (Ill. Sept. 18, 1958) 

Pursuant to the state Motor Fuel Tax Act, gasoline distributors collected 
five cents per gallon on all fuel sold to Illinois airports. This tax is in turn 
passed on to purchasers such as the plaintiff who can then obtain a refund 
by filing a claim on forms provided by the state setting out that the fuel 
was not used for the purposes of travel on the highways. The plaintiff con- 
tends that fuel used for aircraft is exempt from the payment-refund pro- 
cedure and should not be collected in the first place. This is based on the 
avowed purpose of the act which is to collect a tax for the privilege of 
operating motor vehicles on the highways of the state. This argument was 
rejected by the Illinois Supreme Court. The consumer has the burden of 
proving that fuel is not used for the operation of motor vehicles on the 
highways and if it was the intention of the legislature to grant an exemption 
in the case where fuel is sold to airport operators, it would have been clearly 
provided for in the statute. 


AIRCRAFT COLLISION — FEDERAL TORT CLAIMS ACT — 
CONTROL TOWER OPERATORS NEGLIGENCE 


Aero Enterprises, Inc. v. Schultetus 
5 CCH Aviation L. Rep. 18,239 (N.D. Texas Nov. 3, 1958) 

The failure of the Civil Aeronautics Administration air traffic control 
operators to give adequate warning to two planes that were attempting to 
land at the same airport at the same time resulted in a mid-air collision, Such 
an omission on the part of the federal agency, where it constitutes the proxi- 
mate cause of the accident, is negligence of the kind and type contemplated 
within the Federal Tort Claims Act to impose liability upon the United 
States. 


INSURANCE — SONIC BOOM BY JET AIRCRAFT — 
DAMAGE TO BUILDING 


Alexander v. Fireman’s Ins. Co. 
5 CCH Aviation L. Rep. 18,218 (Texas 1958) 

Plaintiff sued for damages to his building under a policy covering in- 
juries due to “explosions” and “aircraft.” It was held that the injury suffered 
due to a sonic boom is included under “aircraft” and that the provision is 
not limited to falling aircraft. The court rejected plaintiff’s contention that 
judicial notice could be taken of the sonic boom to bring this loss also within 
the “explosion” provision of the policy despite the fact he was unable to 
produce any evidence to show that a sonic boom is an explosion. Recovery 
allowed for damages resulting from an “aircraft” but the court would not 
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take judicial notice as a scientific fact that a sonic boom was an explosion 
and recovery denied under that provision of the policy. 


WRONGFUL DEATH STATUTE — PUBLIC CONVEYANCES — 
LIABILITY OF THE PILOT 


Schloss v. Matteucci 
5 CCH Aviation L. Rep. 18,210 (U.S.C.A. 10th Cir. Oct. 9, 1958) 


The estate of a passenger aboard a Transworld Airlines plane that 
crashed in New Mexico killing all aboard, sued both the airline and the estate 
of the pilot. State wrongful death statutes provided for liability of the 
owner of the public conveyance when the employee who was operating the 
conveyance was negligent. The New Mexico Supreme Court had construed 
this statute to mean that only the owner was liable and the employee, 
although negligent, was not liable. The plaintiff alleged that such a con- 
struction of the statute made it unconstitutional as repugnant to the equal 
protection clause of the federal and state constitutions. This contention was 
rejected by the court holding that there having been provided a fixed penalty 
against the carrier, it is not a denial of equal protection of the law to further 
provide that such sum would be exclusive of all other liability for wrongful 
death and thereby preclude recovery against a negligent employee. 
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